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APPLICATION DEPOSIT DEPOSITOR’S NOTE AND 
REFUSAL CHECKS SUBSEQUENTLY PRESENTED 


any other form indebtedness, the bank has the right apply the 
deposit the satisfaction the debt. This right the part 
bank sometimes referred banker’s lien. The question has 
arisen whether bank may make such application deposit with- 
out first giving the depositor notice. The question becomes import- 
ant when the depositor issues checks against his account, not know- 
ing that his deposit has been appropriated the bank, and the 
checks are refused the bank when they are presented for pay- 
ment. such circumstances the depositor liable sue the bank 
for damages, the ground that its refusal his checks was unlaw- 
ful. New York held that bank under obligation 
give depositor notice before applying his deposit his indebted- 
ness and that if, reason such application, checks subsequently 
presented are dishonored, the depositor has claim for damages 
against the bank. 

This conclusion was reached the New York Supreme Court 
the case Delano Equitable Trust Company, published among 
the legal decisions this issue. 

The court said: “In case this state which attention 
has been called has been decided that the right set-off 
bank can only exercised after notice. The well-understood and 
generally accepted relations existing between banker and depositor, 
neither matter law nor custom, call upon the bank notify 
the depositor that his account has reached about reach such 
state require replenishing before attempts further draw 
against it; and the ordinary obligations existing between debtor and 
creditor not demand notice the maker note that the same 
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due. The debtor knows, should know, what owes and when 
payable.” 

However, there are decisions which hold the other way. For in- 
stance, North Carolina there decision, which holds just the 
opposite and the effect that the bank should give notice before 
enforcing its lien against the deposit. view this fact de- 
cidedly better practice for the bank give notice. 


TRUST COMPANY REQUIRED PAY LEGACY OVER 
ADMINISTRATRIX LEGATEE. 


Trust companies and banks, acting executors and other fi- 
duciary capacities, while engaged administering the estates en- 
trusted care, frequently run into situations which seem 
quite foreign the ordinary business banking. 

recent Missouri decision, Louis Union Trust Co. 
Buck, 220 Rep. 716, there arose question the proper 
disposition legacy, left trust trust company, where the 
legatee had disappeared prior the testator’s death and had neither 
been seen nor heard from for more then seven years. 

seems that uncle, his will, left the trust company 
the sum two thousand dollars trust for his nephew. The will 
provided that the company should hold the principal sum and the 
profits arising therefrom until the nephew should arrive the age 
twenty-one years, when the entire sum was paid over the 
nephew. 

The uncle died November 11, 1910. But August, 1909 the 
nephew had left his home and from the time his leaving down 
the time the trial this action had never communicated with, 
nor been seen by, any his relatives friends. the time 
leaving home the nephew was seventeen years age. therefore 
attained his majority 1913, but, not being present receive 
the trust company was unable pay him the legacy directed 
the will. 

The mother the boy waited for seven years after his dis- 
appearance and then applied appointed administratrix his 
estate. There presumption law that person who has been 
absent and absence has remained unexplained for seven 
years dead. the basis this presumption letters adminis- 
tration were issued the mother. 

Apparently the mother demanded that the trust company pay 
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the legacy her and the company refused. any rate she 
started action against the company recover it. the cir- 
cumstances would entirely proper for the trust company 
refuse the demand the administratrix. might turn out that 
the nephew was actually dead and that his death had occurred 
prior that the uncle. that event the administratrix 
would not entitled the fund. 


the action brought the administratrix the court held that, 
while there was presumption death there was presumption 
the time when the death occurred. 


The mother testified that the boy had always been interested 
stories the sea and that had threatened leave home be- 
cause restrictions placed upon him his father. also ap- 
peared that was the best health the time his departure. 
was held that this testimony was sufficient establish that the 
boy had survived his uncle, whose death occurred fourteen months 
after the boy went away. And since his seven years’ absence 
rendered him legally dead was decided that the administratrix 
was entitled receive the legacy from the trust company. 


BANK’S RIGHT SET OFF NOTE DEATH 
DEPOSITOR. 


the death depositor the bank may general apply the 
deposit the satisfaction any claims may have against the de- 
positor. some cases the bank allowed set off note 
the depositor against his deposit, upon the death the depositor, 
even though the note has not yet matured. some cases the right 
set off unmatured note depends upon whether the estate 
solvent insolvent. 


Assuming case wherein bank entitled set off de- 
positor’s note against his deposit, upon the death the depositor, 
recent decision the United States District Court for the 
Eastern District New York, indicates one way which the bank 
may lose its right set-off. this case appeared that, after 
the death the depositor, the bank transferred account stand- 
ing his name new account the name the administra- 
trix. was held that, after having transferred the account, 
the bank longer had the right apply the deposit notes 
the depositor which 
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NOTE GIVEN PAYMENT FOR CORPORATE 
VOID TEXAS 


There provision the Constitution the State Texas 
which prohibits the issuance stock bonds, except for money 


paid, labor done property actually received. Any stock bonds 
issued violation this provision are made void. And the 


courts hold that the provision renders void note given corpo- 
ration payment for stock issued the corporation. decision 
holding Masterson Turnley, which will found among the 
legal decisions this issue the Journal. 

Generally, for note held void under this constitutional 
provision, must appear that the stock, for which the note was 
given, was issued, that was the intention the parties that the 
stock issued, irrespective the time payment the note. 

not necessary that the stock certificate delivered the 
possession the person subscribing for it, order that the stock 
may regarded issued within the meaning the Constitution. 
The stock may “issued” and still remain the possession 
the corporation. 

This explained Wilson Bankers’ Trust Company, 218 
Rep. 803, another recent Texas decision. that case the 
court said: “In most, not all, the cases which this and 
other courts have been called upon apply the foregoing provision 
the controlling question necessarily has been was there, fact, 
issue stock? for the reasen that obviously there can 
violation the Constitution such issue. This court has held 
that when subscriber delivers his promissory note corporation 
evidencing his purchase and obligation pay for stock the 
corporation, and the corporation prepares, and its officers sign and 
attest, certificate evidencing the ownership shares the sub- 
scriber, and the stockholder turn permits the certificate remain 
with the corporation collateral security under contract author- 
izing the sale thereof and the application the proceeds the 
payment the note, and addition constitutes some officer the 
corporation his attorney fact vote his stock meetings 
stockholders, which note and collateral agreement are accepted 
the corporation and the stockholder’s proxy recognized, such facts 
law constitute issuance stock.” 

the case Masterson Turnley, published herein among 
the legal decisions, also held that note, given violation 
the Constitutional provision, void even the hands bona fide 


holder for value, who had knowledge the circumstances 
which the note was given. 
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CHECKS PAID FORGED PAYEES’ INDORSEMENTS. 


The United States Mortgage Trust Company New York paid 
the Liberty National Bank the same city certain checks upon 
which the names various payees were forged. employee 
the drawer had come into possession the checks, perpetrated the 
forgeries and deposited them his personal account the Liberty 
National Bank, which collected them from the drawee bank. 

action the United States Mortgage Trust Company 
recover the amount paid the Liberty National Bank set negli- 
gence the part the drawer the checks separate defense 
and cited the case Prudential Insurance Company National Bank 
Commerce (227 Y., 510) authority. This decision was pub- 
lished the May issue the Banking Law Journal page 315. 

The New York Law Journal makes the following observations with 
reference the action against the Liberty National Bank: 

“In sustaining demurrer interposed the plaintiff Supreme Court 
Justice Ford, before whom the issues were argued Special Term, 
Part holds that the Prudential case merely sanctions the defense 
negligence between drawer and drawee, but cannot construed 
warrant such defense action between drawee and its im- 
mediate indorser, which the drawer not party. 

“In the Prudential case evidence negligence the drawer was 
received tending prove that the drawer had should have had 
knowledge the long-continued practice one its general agents 
forge the names the payees checks sent him their draw- 
er, deposit them his own account and then make payment the 
original payees his personal checks. 

“After calling attention the fact that the Prudential case was 
originally tried before him and that the jury found for the defendant 
drawee, sustaining the charge negligence the part the drawer, 
Justice Ford ‘The Appellate Division reversed (177 App. Div., 
438) upon the ground that the defense was untenable. Upon new 
trial, before another justice, directed verdict for the plaintiff ac- 
cordance with the decision the higher tribunal. The trial court was 
affirmed course the Appellate Division, and the latter court 
reversed the Court Appeals decision which was effect 
affirmance own view the law upon the first trial. Thus appears 
the reluctance with which courts have gone even far they did 

the Prudential case, which merely sanctioned the interposition the 
defense negligence between drawer and drawee. permit the 
negligence drawer set action between the drawer 
and its immediate indorser, which action the drawer not party, 
would extension the rule not only unwarranted anything 
the Prudential case itself, but opposed the well-settled policy 
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the law guard the integrity indorsements negotiable paper pass- 
ing good faith from hand hand and serving beneficently the or- 
dinary purposes commerce and finance.’” 


NEW YORK BANKING LAW AMENDED WITH REGARD 
DIRECTOR’S EXAMINATIONS. 


Section 130 the New York Banking Law has been amended 
reduce the number examinations, which the directors are re- 
quired make annually into the affairs the bank. 

Prior the amendment the statute required the board di- 


rectors each bank, committee least three its members, 
examine the affairs the bank during the months March 
April and also during the months September October. Under 
the amendment the latter these two examinations may omitted 
bank which member the Federal Reserve System and 
also member the New York Clearing House Association. 

Section 130, amended, reads follows: 

shall the duty the board directors every bank 


during the months March April and during the months Sept- 


ember October each year examine, cause committee 
least three its members examine, fully the books, papers 
and affairs the bank, and the loans and discounts thereof, and 
particularly the loans discounts made directly indirectly its 
officers directors, for the benefit such officers directors, 
for the benefit other corporations which such officers direct- 
ors are also officers directors, which they have beneficial 
interest stockholders, creditors, otherwise, with the special 
view ascertaining their safety and present value, and the value 
the collateral security, any, held connection therewith, and 


into such other matters the superintendent banks may re- 
quire. Such directors shall have the power employ such assist- 
ance making such examination they may deem necessary. 
When bank member the federal reserve system the 
United States and the New York Clearing House Association 
thereby becoming subject least one examination each year 
the federal reserve board and the New York clearing house, 
respectively, then and account such liability such examina- 
tions the board directors such bank may omit the latter 
the two examinations provided for each year this section.” 

The amendment went into effect May Section 215 the 
Banking Law, applicable trust companies, has been amended 
similar manner. 


a 

} 
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REAL PROPERTY HELD NATIONAL BANK KEN- 
TUCKY FOR MORE THAN FIVE YEARS MAY 
TAKEN STATE. 


When real property found without owner, for instance, when 
the owner real property dies, leaving will and heirs inherit 
the property, belongs the state. said that the property 
“escheats” the state. 

Each state has its own escheat laws. These laws apply personal 
property real property. familiar law one which re- 
quires bank deposits, unclaimed for ‘certain number years, 
paid over the state. 

The Constitution and statutes Kentucky provide that corpora- 
tion may own and hold real property, not necessary and proper for its 
legitimate business, for longer than five years. 

The case Commonwealth Clark County National Bank, pub- 
lished among the legal decisions this issue involves the construction 
and meaning this law. 

The State Kentucky started proceeding against the defendant 
bank named take over plot land and storehouse standing there- 
on, which the bank had owned since 1880. During the entire period 
the bank’s ownership the bank had rented the property other parties, 
not any way connected with the bank’s business. The state claimed 
that the property had been forfeited under the provisions the Con- 
stitution and the statutes referred to. And this contention was up- 
held the Kentucky Court Appeals. 

The conclusion that the property had escheated the state was 
reached not merely because the bank had held the property for more 
than five years, but because had held the property for that period 
without any fixed intention using the property connection with 
its banking business. 

the opinion was said: “This court, construing the constitu- 
tional provision and the statutes, has held that where corporation 
good faith for the purpose using carrying its business, and 
proper purpose the conduct its business, may hold such prop- 
erty for longer period than five years without becoming subject 
escheat. 


“The Constitution permits corporation acquire real property 
good faith for the purpose using carrying its business, and 
hold such property with the intention good faith using for 
such business purposes, shall necessary for such use when de- 
voted it, for longer period than five years without subjecting the 
same forfeiture. The time during which the corporation holds real 
property that may necessary the conduct its business, 
without putting proper necessary use carrying its legiti- 
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mate business, not the controlling question; but largely ques- 
tion the bona fide intention the part the corporation, the 
time acquires and during the time holds the real estate, employ 
necessary proper way carrying the business for which 
the corporation was organized and which was engaged. corpor- 
ation may own and hold real property for indefinite length time 
beyond the five year period, though not for unreasonable time 
good faith acquired the real estate for necessary and proper pur- 
pose carrying its business, and holds the property with the 
good-faith intention employing the same for necessary proper 
purpose carrying its business. other words largely ques- 
tion intention the part the corporation and its officers, and 
this intention must found largely from its conduct, and from its rec- 
ords through which alone can speak; but the records alone would not 
sufficient, being self serving, establish the good-faith intention 
the corporation use the real estate way necessary proper for 
its business, introduced and relied it, but such record may 
produced show the want intention the part the corporation 
employ the real estate necessary and proper way carrying 
its business, and that the exact situation involved this case.” 

The minutes meeting the board directors the bank, 
held the time acquiring title the property question recited 
that “it was deemed the interest the bank purchase said prop- 
erty and erect suitable and nice banking house the south end 
the lot fronting Main Street, and nice storeroom and business 
house the north side, which they can rent sell they deem best.” 

“No one can doubt from this order,” said the court, “that the bank 
took the property with the fixed purpose and intention holding 
investment only, and not used necessary proper way 
carrying its business banking institution.” 

The objection was raised the bank that, inasmuch was 
national bank, organized under and existing virtue the laws 
the United States, and not the State Kentucky, its property was 
not subject escheat under the laws Kentucky. 

this point the court said: “National banks cannot hold real es- 
tate not necessary the conduct their business beyond five years, 
and the protection afforded the congressional act ends when the five 
years expires, and thereafter the state laws become effective, and lands 
held for longer time than five years national bank not 
used connection with its business are subject escheat under the 
Constitution and the statutes the state.” 


q 
| 


This Department embraces all the newly-decided cases import- 
ance bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will furnished application. 


REAL PROPERTY HELD BANK OTHER 
CORPORATION KENTUCKY, UNNECESSARY 
FOR BUSINESS PURPOSES, MAY TAKEN 
STATE. 


Commonwealth Clark County National Bank Winchester, Ky., Court 
Appeals Kentucky, 219 Rep. 175. 


Under the Constitution and statutes Kentucky corporation 
may not own and hold real property, not necessary and proper for 

carrying its legitimate business, for longer period than five 

years. This applies banks well other corporations and in- 
cludes national banks. this case national bank acquired title 

piece real property 1880. Thereafter there were erected 

the plot two buildings separated solid brick wall. One 

the buildings the bank used for its banking business and the other 

was rented other parties for use store house down until 1917, 

when the state Kentucky commenced proceedings against the 

bank asking for judgment forfeiting the state, under the laws 
mentioned, that portion the property used store house. 

appearing that there had been bona fide intention the part 

the bank make use the store house building for the 

its proper banking business, the court decreed that the property 

had escheated and belonged the state Kentucky. 


Appeal from Circuit Court, Clark County. 

Escheat proceedings the Commonwealth against the Clark County 
National Bank. Judgment for defendant, and the Commonwealth ap- 
peals. Reversed, with directions. 


SAMPSON, This action instituted the name the Com- 
monwealth, under section 567 the Kentucky Statutes, against the Clark 
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County National Bank, escheat storehouse and lot situated Main 
street, near the business center the city Winchester. the prop- 
erty the Clark County National Bank, and was erected the year 
1880 that institution. appears that the bank had been business 
many years before, and 1880 decided find new location for its 
business, and accordingly 1880, appointed committee, 
consjsting its president and certain members its board directors, 
“to select suitable house, and see what could purchased for, and 
the probable cost fitting up, and report the board the follow- 
ing Saturday, January 31, 1880.” The committee appointed reported, 
January that had found suitable piece property, commonly 
known that city the Webster House, which was “the best and most 
centrally located,” which could purchased for $5,250. committee 
was then appointed the bank close the trade and take over the prop- 
erty. Shortly thereafter building committee was appointed, who ob- 
tained the services architect, adopted plans, and caused building 
two buildings erected upon the 60-foot lot which they had pur- 
chased from Webster. The contract was let the builder one job, 
and was completed during the year 1880; the bank taking possession and 
using its banking house toward the end that year, and renting the store- 
room tenant for mercantile purposes. The ground occupied had 
60-foot frontage Main street, and extended back something more than 
200 feet alley. This suit seeks escheat the commonwealth 
about feet the north side the 60-foot lot acquired from Webster, 
upon the ground that the bank had owned and held for more than five 
years next before the institution this action without employing in- 
tending employ the same for any necessary proper purpose carry- 
ing its legitimate business banking institution, using 
connection with its banking business. 

the statute law this state that corporation may not own 
and hold real property not necessary and proper for carrying its legit- 
imate business for longer period than five years. Section 567 and 582, 
Kentucky Statutes. These two statutes are based upon provision 


the state Constitution (section 192). This court, construing the con- 


stitutional provision and the statutes, has held that where corporation 
good faith acquires real property for necessary proper purpose 
the conduct its business, and with bona fide purpose employ 
the same carrying its legitimate business, may hold such property 
for longer period than five years without becoming subject escheat. 
German Insurance Co. Commonwealth, 141 Ky. 606, 133 
the case German Insurance Co. Commonwealth, supra, 
considering very similar question, substance said the Constitu- 
tion permits corporation acquire real property good faith for the 
purpose using carry its business, and hold such property 
with the intention good faith using for such purposes, shall 
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necessary for such use when devoted it, for longer period than 
five years without subjecting the same forfeiture. The time during 
which the corporation holds real property that may necessary 
the conduct its business, without putting proper necessary 
use carrying its legitimate business, not the controlling 
but largely question the bona fide intention the part the 
corporation, the time acquires and during the time holds the real 
estate, employ necessary proper way carrying the busi- 
ness for which the corporation was organized and which engaged. 
corporation may own and hold real property for indefinite length 
time beyond the five-year period, though not for unreasonable time, 
good faith acquired the real estate for necessary and proper 
purpose carrying its business, and holds the property with the 
good-faith intention employing the same for necessary proper 
purpose the conduct its business. other words, largely 
question intention the part the corporation and its officers, and 
this intention must found largely from its conduct, well from 
its records, through which alone can speak; but the records alone 
would not sufficient, being self-serving, establish the good-faith in- 
tention the corporation use the real estate way necessary 
proper its business, introduced and relied upon it, but such 


record may produced show the want intention the part the 


corporation employ the real estate necessary and proper way 
carrying its business, and that the exact situation involved this 
case. 


the contention the commonwealth that the records the 
board directors the bank clearly show that the bank did not acquire 
nor has since held, the property question for necessary proper 
purpose connection with its business, and sustain this contention they 
cite the only minutes the record book the board directors refer- 
ring the acquisition the property, erection the buildings, and the 
purposes which the same were and are devoted. 

The first order relating the matter reads follows: 


“Winchester, Ky., January 24, 1880. 

“The board met this day their banking office. Present: John 
Bean, Hood Hampton, James Lane, James Hodgkin, Howard 
Hampton, and Parrish. The cashier was requested read over 
the loans from paper held the bank, which was done, and the paper 
approved. The president then presented before the board proposition 
seeking better and more centrally located location for their banking 
house, believing the interest the bank secure more suitable 
house and more centrally located for business. After considerable talk- 
ing upon the matter the board, the president was requested and did 
appoint the following committee, namely: John Bean, Hood Hamp- 
ton, Taylor, and Bush—to select suitable house, and 
see what could purchased for, and the probable cost fitting up, 
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and report the board the following Saturday, January 31, 1880. 
There being further business, the board then adjourned. 
“John Bean, President, 
“M. Taylor, Secretary.” 


The next order follows: 


“Winchester, Ky., Jan. 31, 1880. 
“The board directors met this day their banking office. Pres- 
ent were John Bean, Hood Hampton, James Hodgkin, Howard 
Hampton, and Parrish. The committee that was appointed the 
last meeting reported that after duly considering the matter, and looking 
several houses, and pricing the same, that they considered the Webster 
House the best and most centrally located, believe the cost fitting 
good and convenient banking house less than any other place that could 
had; that the house and grounds could bought for $5,250. After 
some consultation, was deemed the interest the bank purchase 
said property and erect suitable and nice banking house the south 
end the lot fronting Main street, and nice storeroom and business 
house the north side, which they can rent sell they deem best. 
Bush and Hood Hampton were ordered close the trade with 

Webster the $5,250. 
“John Bean, President. 
“M. Taylor, Secretary.” 


The third order reads follows: 


“Winchester, Kentucky, Feb. 10, 1880. 
“The board met this day. Present: John Bean, James Lane, 
James Hodgkin, Hood Hampton, Parrish, and Howard Hamp- 
ton. Mr. Hood Hampton reported that Mr. Bush and himself, the 
committee appointed the last meeting, had purchased the Webster 
House property $5,250, which purchase was approved the board. 
The board then adjourned until half after 
“The board met this hear propositions from Mr. Lewdin 
his price for plans and specifications for building, etc. 1:30 
the board met their banking office, when Mr. Lewdin presented 
pencil sketch building, and agreed draw plans and specifications 
for said building, and superintended the building the same, for the sum 
$200, which proposition was accepted the board. John Bean, 
Hood Hampton, and Taylor were then appointed the build- 
ing committee, with full power make and let out contracts. 
“John Bean and Taylor.” 


For the commonwealth argued that these minutes clearly mani- 
fest intention the part the board directors the bank 
build two separate houses, one for banking purposes and the other for 
store other business house, the latter rented sold, whichever 
the opinion the board directors might appear best for the 
institution, and this contention strongly borne out the language 
the which reads: 
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“After some consultation, deemed the interest the bank 
purchase said property and erect suitable and nice banking house 
the south end the lot fronting Main street, and nice storeroom 
and business house the north side, which they can rent sell they 
deem best.” 


There order evidence contradicting the purpose the board 
directors thus expressed that order, even the time the tak- 
ing the depositions this case. The next order respecting the prop- 
erty and its use, after the ones quoted above, was January 
1917, almost years later, and reads: 


“R. Taylor, George Hon, Vic Bloomfield were appointed com- 
mittee three get estimates the cost remodeling the inside 
the office the bank, and report back the board directors. 

“S. Goff, President. 
“R. Taylor, Secretary.” 


Following this, and February 16th, find order which reads: 


“The following directors were present board meeting held 
the office the bank February 16, 1917: Goff, Barrow, 
Brock, Hampton, Howard Hampton, Vic Bloomfield, 
George Hon, and Fox. After discussing the notes and condition 
the bank, committee that was appointed have architect draw 
plans and estimate the cost erecting office rooms above the bank prop- 
er, and report back the board. further business. The board ad- 


journed. 
“S. Goff, President. 
“R. Taylor, Secretary.” 


Before this last order was entered, this suit had been instituted. 
From careful reading the last two orders made the board di- 
rectors, observe that the committee appointed January 
1917, “to get estimates the cost remodeling the inside the office 
the bank and report back the board directors” was expected 
get estimates and plans for remodeling the offices over the bank proper 
the banking building, but not the banking room proper, which the 
corporation conducted its banking business. This manifest from the 
made the board February 16, 1917, which says: 


“The committee that was appointed have architect draw plans 
and estimate the cost erecting office rooms above the bank proper.” 


Mr. Taylor, secretary the board, testifies that these are the only 
orders made the board directors relative the acquisition the 
banking property and the use made the several properties. 
says, however, that the bank contemplated making improvements the 
building enlarging take care its increased business. 
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lor, Secretary the Board, and Vic Bloomfield, one the directors, 
tending show that, the business the bank continued increase, 
the property involved the proceeding would needed the bank for 
its banking business and also tending show that the bank had con- 
templation the remodeling the building. 

admitted that the bank has never used the Bloomfield store build- 
ing connection with its banking business through all the thirty-seven 
years owned the same prior the institution this action. There 
solid brick wall extending all the way between the banking house and 
the storehouse, and there door passway between. The three 
photographs the record show the front and back the buildings. The 
design the front the banking building very different from that 
the store building. appears several feet taller and the floors are 
not the same level; the floor the bankroom being about two feet 
higher than that the store, and the offices above. The floor that 
part the building occupied the bank higher than that over the 
the windows the store building smaller than those 
the banking building, and the finish different; where the two build- 
ings come together, there appears mark indenta- 
tion the front the bank appears stone concrete, while that 
the store building brick. The store building has been extended 
the rear several different additions, thus making the store building 
much longer than the banking house. There also evidence that two 
lots back the buildings are separated wire fence and that they 
have been treated separate lots. blueprint mentioned the 
record, but does not accompany the evidence. witnesses, speak- 
ing the buildings, referred them the and the bank; 
even the officers the bank their testimony refer them separate 
buildings. They have been used through all the years; the storeroom 
has been rented apparently all the time for clothing and dry goods pur- 
poses. There was more connection between the bank and the store 
than the bank and other stores that city with whom did 
business. 


From this evidence manifest that the bank acquired that part 
the lot which the storehouse stands only because could not buy the 
lot which desired erect its banking house without also purchas- 
ing lot question, and having become the owner the lot, and hav- 
ing need for connection with its legitimate business, decided 
put some use different from that which the bank was 
erected thle storehouse, referring its orders follows: 


nice storeroom and business house the north side [of the lot], 
which they can rent sell they deem best.” 
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one can doubt from this order that the bank took the property 
with the fixed purpose and intention holding investment only, 
and not used necessary proper way carrying its busi- 
ness banking institution. immediately began rent the store- 
house, just indicated this order, and continued until 
long after the bringing this action. did not use for mecessary 
proper purpose connection with its legitimate business. There 
way strain the statutes and the constitutional provisions, 
allow corporation purposely take over, own, and hold real property 
not necessary proper the conduct its business for longer period 
than five years, although that exactly what the bank did this case. 
has manifested othter purpose intention, far this record dis- 
closes, than own and hold the real estate question for the purpose 
for which originally acquired it—to rent sell. had five years 
which sell dispose this excess property without subjecting 
forfeiture, but failed take advantage the opportunity afforded 
the law. fact, this case had much longer than that, because 
the constitutional and statutory provisions under which this suit prose- 
cuted did not become effective until long after this property was ac- 
quired the bank, and therefore had five years after provisions 
became effective which dispose this property. This failed 
do, and failing subjected property escheat. This appears 
harsh rule, but has ever been the public policy this common- 
wealth, well all other states the Union, prevent corporations 
from owning and holding more real estate than was necessary proper 
the conduct the business for which they were organized. This 
well stated the opinion the case German Insurance Co. Com- 
monwealth, supra, where full discussion may found. See, also, 
Louisville School Board King, supra; Commonwealth Chicago, 
Co., supra. 

The property sought escheated was acquired the bank with 
the avowed purpose building storehouse for rent sale, and 
not used connection with its banking business. immediately 
began rent the storehouse and receive the rents. This continued 
for thirty-seven years before the bringing this action. The bank had 
not changed its intention with respect the use the lot 
and storehouse question from the time acquired until the bring- 
ing this action, far this record shows. never intended, 
read the evidence aright, employ the ground which the storehouse 
stand connection with its legitimate banking business, but only rent 
sell it, might prove most advantageous. the 9th day Jan- 
uary, 1917, and only eight days before the bringing this action, and 
no_doubt after the bank officials had received information that es- 
cheat suit would instituted, order was entered the directors for 
the remodeling the inside the office the bank, but mention 


374 THE BANKING LAW JOURNAL 


was purpose remove the solid brick wall between the bank 
and the storeroom, employing the storeroom the ground any 
part which stands connection with the banking business, 
and clear from all the evidence that the corporation did not intend 
employ the property its business, but only held for the 
purpose renting selling it. The statements the witnesses Bloom- 
field and Taylor, the only two connected with the bank, concerning the 
need enlarged quarters and new building, are only the expression 
their individual opinions upon the subject, and not reflect the opin- 
ion the institution its board directors. the question employ- 
ing the property sought escheated connection with the banking 
was ever brought before the board directors the institu- 
tion, was rejected, which was emphatical announcement that the 
policy the the use made the store house was 
unchanged and would future the same had been the past. 
When the commonwealth alleged that the bank had owned and held the 
lot and storehouse question for more than five years without employ- 
ing its business banking institution, and the bank answer ad- 
mitted this true, assumed the burden proving that held the 
property for the purpose and with the intention employing connec- 
tion with the business for which the corporation was organized and, un- 
less adduced proof support this burden and overcome the record 
evidence its minute books, was not entitled prevail, and, having 
failed this, its cause should failed. did not produce any con- 
crete probative testimony sufficient overcome the inferences necessarily 
drown from the documentary evidence produced the commonwealth 
showing the intention and purpose the banking institution own and 
hold the lot and storehouse question for rent sale only. the in- 
stitution had manifested purpose its part employ 
the property furtherance its business bank, even though had 
not actually converted that purpose, the property would not have 
been escheated. was not incumbent upon the bank actually put 
the property use necessary the conduct its banking business, but 
good faith intended employ it, and therte was apparent 
necessity for such use, might have continued hold the property be- 
yond the five-year period without exposing forfeiture. 

insisted that the land sought escheated was acquired 
the bank before the adoption the present state Constitution 1891, 
and therefore the corporation had vested right which was unaffected 
the adoption the new Constitution and the enactment section 
567, Kentucky Statutes; that there could impairment the obli- 
gation contract rights acquired and vested the making the 
law. constitutional question was considered the case Ger- 
mania Insurance Co. Commonwealth, supra, where said: 
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“It may also here noted that, although the Constitution the 
United States forbids any state from impairing Constitution law the 
obligations contract, there yet the exceptions this general rule 
that the state cannot contract away its police power its right abro- 
gate annual contracts has made contravention this power. 
And so, although the state may have entered into contract that would 
ordinarily binding upon it, and beyond its power impair, may yet 
avoid contract entered into the contract the state undertook 
part with its police power. full exposition the extent the right 
the state under this power impair annul contracts that has 
entered into will found Bacon Walker, 204 311 [27 Sup. 
561 [26 Sup. Ct. 341] Ed. 596, Ann. Cas. 1175; Holden Hardy, 
169 366 [18 Sup. Ct. 383] Ed. 780; New Orleans Water Co. 
Rivers, 115 674 Sup. Ct. 273] Ed. 525; Stone State 
Mississippi, 101 814, Ed. 1079. And upon the principle 
announced these cases counsel for the commonwealth relies, and 
argument insists that, even should ruled that the charter the 
insurance company conferred upon the right hold property not need- 
ful for its use for longer than five years, the grant this unlimited pow- 
did not constitute inviolable contract upon the part the state, 
and under its police power might any time withdraw the grant. 
There much that might said support this proposition, but 
not deem necessary order sustain the contention the com- 
monwealth rest attempt rest upon this ground its right the 
relief sought. think that the case for the commonwealth may safe- 
and soundly put upon the ground also relied counsel that the 
charter contract the company was not impaired the subsequent 
constitutional provision statute before cited; other words,our opin- 
ion that the provision the charter relied upon does not confer upon 
the company the right hold for term longer than five years, indeed 
for any time real property not needful transact and manage the busi- 
ness the insurance.’” 


said appellant that, this national bank, organized un- 
der the laws the United States, and not this state, its property not 
subject escheat under the laws Kentucky, but with this contention 
cannot agree. There nothing the nature national bank which 
will prevent stat from providing for the escheat lands taken the 
bank secure debt, after has been held for the five-year period al- 
lowed the federal banking law, 608. The same author, 
volume 657, says: 


“Tt has been held that view the fact that the national banking 
act prohibits national bank from holding for more than five years real 
estate purchased secure any debts due and not necessary for its im- 
mediate accommodation the transaction its business, state stat- 
ute providing for the escheat the state all real estate held bank- 
ing corporations without authority for longer period than five years 
not invalid applied national banks unlawful interference 
with the operations the bank. 
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This text largely upon the case the First National Bank 
Ann. Cas. 1912D, 378. editorial note appended the opinion the 
above-styled case (N. S.) 55, says: 


extended search for additional cases adjudicating the question 
whether state has the right escheat land held national bank 
confirms the statement that First National Bank Commonwealth one 
first impression. decision seems correct. There con- 
flict between the federal statutes and Kentucky law with reference 
the period time national bank, the one hand, and all corporations, 
the other, shall allowed hold land for such purpose was 
held for the case bar. was upon this fact that the decision was. 
made turn.” 


The Supreme Court the United States, McClelland Chipman, 
164 347, Sup. Ct. 85, Ed. 461, held substance that, 
national banks are subject the laws the state which they operate, 
and are governed their daily course business more the laws 
the state than the nation, they must conform thereto. Proceeding, 
the opinion says: 


“Their [banks] acquisition and transfer property, their rights 
collect their debts, and their liability sued for debts are all based 
state law. only when the state law incapacitates the banks from 
their duties the government that becomes unconstitu- 
tional.” 


the case the First National Elizabethtown Commonwealth, 
143 Ky. 816, held, substance, that national banks cannot hold real 
estate not necessary the conduct their business beyond five years, 
and the protection the congressional act ends when the five 
years expires, and thereafter the state laws become effective, and lands 
held for longer time than five years national bank not used 
connection with its business are subject escheat under the Consti- 
tution and statutes the state. This conclusion sustained numerous 
authorities therein cited. 

has several times been held this court that banking institution 
other corporation may acquire and own sufficient real estate, upon 
which may erect building any number stories and rent others 
that part the building which does not need for its legitimate business, 
and not violate the law when has held the surplus building for more 
than five years, especially where contemplates the future need the 
space accommodate its increased business. acquiring the property 
the corporation did with the bona fide intention using for nec- 
proper purpose carrying its business, and reasonably 
appears necessary, will soon become so, the property may 
held for period much longer than fixed the statutes; and 
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further held that the law escheat not directed unnecessary build- 
ings owned and held corporations, but real estate proper—land— 
owned and held them for purpose not necessary proper the 
conduct,of their business. matter how tall building may erected 
upon lot, which itself not more real estate than the corporation 
can reasonably employ carrying the business for which was or- 
ganized proper way, not subject escheat. 

All the lot question occupied the store building for more than 
five years next before the commencement this action, well that 
part the lot back the building laid off the storeroom, were sub- 
ject escheat the time this action was commenced, and the trial court 
should have held. The center the solid brick wall which divides 
the storeroom from the banking house the line which the property 
should severed for the purpose forfeiture. That part the build- 
ing north the solid brick wall between the bank and the storeroom, 
well that part the ground which lies back the storeroom, occu- 
pied for the five years before the institution this action, and should 
escheated the commonwealth, and upon return the case the 
lower court judgment will entered, forfeiting said property the 
commonwealth, and for further proceedings conformity this opinion. 

CLARKE, THOMAS, and QUIN, dissenting. 


APPLICATION TRUST DEPOSIT 
DEPOSITOR’S DEBT. 


Davis Indiana National Bank, Court Indiana, 126 Rep. 


promissory note, the bank protected taking from the depos- 
itor check against the deposit, payment the note, even 
though the money deposit was held the depositor agent 
provided that there was nothing about the account 
indicate its trust character and the bank had knowledge 
the fact that was held trust. 


Action Jefferson Davis and others against the Indiana National 
Bank. From judgment against plaintiffs they appeal. Affirmed. 


ENLOE, and for some years prior June 1915, Deere, 
Hawkins Co. was partnership engaged the business selling live 
stock, commission, the Union Stockyards, Indianapolis. The firm 
did its banking business with the appellee herein, and when sold stock 


NOTE:—For similar decisions see Banking Law Journal Digest (Second 
Edition), 321. 
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consigned was its custom indorse the firm name all checks 
received payment therefor and deposit the same appellee bank. 
issued its checks the consignors such stock, drawn appellee, 
payment and settlement for the stock sold. 

the 7th day June, 1915, said commission firm received two car- 
loads live stock, consigned one Meek, one the appel- 
lants herein, and sold the said stock said stockyards divers persons, 
receiving the aggregate therefor the sum $3,789.69, from which sum, 
after deducting the usual charges, there remained $3,712.25 due and ow- 
ing the consignors, the appellants herein. The said commission firm 
deposited appellee bank June 1915, $8,604.68—the amount its 
sales for that June 8th deposited $6,643.39 and each said 
days drew its checks payable consignors the stock which had 
received and sold. the close business June 7th said firm had 
balance its credit appellee bank the sum $2,542.44, and the 
close business June 8th this balance was $3,916.38. The said com- 
mission firm was indebted said bank for money loaned and for which 
had executed its note the sum $3,700, which said note was not 
terms then due. 

For several years prior the time the transactions question 
one Hawkins, the father Sheridan Hawkins, who was member 
the firm Deere, Hawkins Co., had been “general guarantor” 
the appellee for the debts said Deere, Hawkins Co. amount not 
exceeding $5,000, but had died and his estate had been settled prior 
June 1915. about May 25, 1915, appellee first learned the 
death said surety, and once notified Sheridan Hawkins that would 
have procure another guarantor, which Hawkins promised would 
do. Not having procured such guarantor, was called the bank, and 
came there the morning June 1915, and answer question 
concerning his ability get new guarantor replied, can’t get the 
guarantor, and you will look balance will give you check for 
the amount.” Hawkins says was then informed that the balance 
the credit his firm was $4,900, while the vice president the bank 
with whom was conversing says, told him had $3,916.38, and 
then gave check for $3,679.03 payment the $3,700 note.” This 
check was given some time the forenoon June 9th, but appears 
that before was presented the cashier appellee other checks drawn 
said Deere, Hawkins Co. had been presented the cashier said 

bank for payment, and that when the check given payment said 
note was presented said cashier, before noon said day, the balance 
the credit said Deere, Hawkins Co. said bank had been reduced 
paying such other checks the sum $1,440.69, and that upon 
being notified that fact said Hawkins executed new note appellee 
the sum $2,238.34, representing the deficiency said check. 
short time thereafter, the same day, the check the sum 
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$3,712.25, which had been said commission firm mailed appellant 
Meek June 1915, was presented said bank for payment and 
payment refused “for want funds,” whereupon said check was duly 
protested and returned the payee therein named. Thereupon the 
payee named said check, June 10, 1915, gave appellee notice 
writing, informing appellee that June 7th said Deere, Hawkins Co. 
had sold, agents said Meek, live stock the amount $3,789.69, 
and had deposited the checks received payment therefor appellee 
bank, and that said money deposited, the amount $3,712.25, was 
the property said Meek, and that intended hold the bank liable 
therefore said amount for conversion said fund. 

Thereafter this suit was brought upon two para- 
which answer general denial was filed. The issues thus 
formed were submitted the court for trial, resulting finding and 
judgment against the appellants, and, their motion for new trial having 
been overruled, they prosecute this appeal, and have assigned error 
the action the court overruling the said motion. 

The specifications the motion for new trial require considera- 
tion the matters hereinafter determined. 


Appellants their brief have stated their theory the case fol- 
lows: 


“Appellants claim that the fund deposited the commission 
firm appellate bank, aforesaid, was trust fund belonging 


appellants, and ask that they given judgment against appellee for 
the amount said fund.” 


conceded that the funds question were “trust funds,” then 
the question arises, Did appellee bank have notice knowledge that 
fact? they had such notice knowledge, then the plaintiffs are 
not entitled recover, and the finding and judgment the lower court 
were right. 

The rule well settled that banker who knows that fund de- 
posit with him trust fund cannot appropriate that fund for his own 
private benefit, or, where charged with the notice the conversion, assist 
others converting such fund, without becoming liable. Allen Trust 
etc., Co. Adoue Lobit, 104 Tex. 379, 137 648, 138 383, 
(N. S.) 409, Ann. Cas. 1914B, 667; Bundy Town Mon- 
ticello, Ind. 119; Fidelity, Co. Rankin, Okl. 124 Pac. 
Fidelity, etc., Co. Bank, Cal. App. 437, 123 Pac. 352. 

the case last cited was said: 


“The decisions cited appellant, wherein was held that 
the bank was liable the cestui que trust sureties his 
trustee, were based upon admitted facts showing that the bank, with 
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full knowledge that the fund was held fiduciary relation, per- 
mitted used the trustee the payment personal debt 
due from him the bank, thereby obtaining profits for itself 
knowingly participating the wrongdoing the trustee.” 


the case Allen Trust Co., supra, was said: 


“The principle governing the defendant’s liability that 
banker who knows that fund deposit with him trust fund 
cannot appropriate that fund for his private benefit, or, where 
charged with notice the conversion, join assigning others ap- 
propriate for their private benefit, without being liable refund 
the money.” 


will noted that the account was carried the name the said 
commission firm firm account. The checks given payment for 
the stock them sold and them deposited their account appellee 
bank were payable said firm simply the firm name “Deere, Hawkins 
Co.,” and there was nothing about said checks any them in- 
dicate that the money thus paid was “trust fund.” 

Miami County Bank State, Ind. App. 360, 112 40, 
was said: 


“An administrator other person having charge trust funds 
may deposit them bank the credit his personal account and 
check them out the usual course business, and the bank, though 
has knowledge the character the funds deposited, not 
thereby made liable the beneficial actual owners such funds, 
the absence any knowledge its part that the funds are being 
misappropriated misapplied such trust officer.” 


84, Am. St. Rep. 513, was said: 


“There can dispute that general principle all persons 
who knowingly participate aid committing breach trust 
are responsible for the money, and may compelled replace the 
fund which they have been instrumental diverting. 
the bank knowingly aided and participated Clagett’s breach 
trust, then the bank is, beyond dispute, responsible the new 
trustees the defaulting trustee himself. This liability the 
bank depends, however, altogether upon the contingency that 
knowingly aided the trustee, Clagett, commit the default which 
was undeniably guilty. equally true that, when- 
ever placed bank deposit and the bank’s officers are 
unaware that the fund does not belong the person depositing it, 
the bank, upon paying the fund out the depositor’s check, will 
free from liability, even though should afterward turn out that the 
fund reality belonged some one else than the individual who 
bank cannot question the right its customer withdraw funds, 
nor refuse (except the instances already noted) honor his de- 
mands check.” 
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The appellants strongly upon the case Continental National 
Bank McClure, Ind. App. 553, 111 191. From reading 
that case will observed that the complaint therein alleged: (1) That 
the fund question was trust fund; (2) that the bank knew that said 
fund was trust fund; and (3) knew that said fund was appellee’s mon- 
ey; and (4) with such knowledge, wrongfully credited said money upon 
note given said bank Co. and then held said bank. 
There was trial resulting finding and judgment favor Mc- 
Clure, plaintiff that case, and against the defendant bank. The find- 
ing that case, being favor the plaintiff, was finding his favor 
upon each and every material fact 

the instant case the finding was favor the defendant, appel- 
lee bank, and the appellants, upon the trial thereof below, failed 
establish any one more the facts necessary make out their case, 
such failure would necessitate finding and judgment against them, 
upon them rested the burden proof. 

shown this record that the said commission firm had dif- 
ferent times borrowed money from appellee bank, giving note therefor, 
which funds obtained they had placed their credit the account 
also that Sheridan Hawkins had received the settlement 
his father’s estate, within few months prior June, 1915, the sum 
$2,500, which had deposited appellee’s bank the credit his firm, 
credit the account, the moneys which the appellants urge were 
trust funds. 

Upon the whole record before us, cannot say that the court erred 
finding for the appellee. find error this record, and the judg- 
ment therefore affirmed. 


VALIDITY MUNICIPAL BOND ISSUE. 


Gollar City Louisville, Court Kentucky, 219 Rep. 


ordinance, authorizing $2,000,000 issue bonds for the 
extension the sewage system the city Louisville, Ky., pro- 
vided that public notice the time, place and purpose the elec- 
tion upon the proposition issuing the bonds should given for 
least days prior the election each the newspapers 
published Louisville, “in which notice this ordinance shall 
embodied.” The ordinance was not embodied its entirety any 
the advertisements the bond issue. The issue was attacked the 
ground that this neglect rendered invalid. But appeared that, 
during long period time, the issue was constantly kept before 


NOTE:—For similar decisions see Banking Law Journal Digest (Second 
Edition), 154. 
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the public news items, editorials, placards, posters, motion pic- 
tures, volunteer solicitors and every device known the advertis- 
ing expert. was held that this was substantial compliance with 
the ordinance and that the bonds were valid. 


Downing, Louisville, for appellant. 
Joseph Lawton and Davis Edwards both Louisville, 
for appellee. 


QUIN, Plaintiff (appellant, attacking the validity 
authorized issue $2,000,000 bonds for the extension the sew- 
age system the city Louisville. This companion suit that 
Ahrens City Louisville, 186 Ky. 585, 217 907, which 
opinion, while disposing certain objections this same bond issue, 
expressly refrain from passing upon the validity the bonds, be- 
cause the the petition the alleged failure 
properly publish and give notice the ordinance authorizing the 
issue and its submission the voters. But this question square- 
presented the pleadings the record before us. 

There constitutional statutory provision requiring the 
publication ordinances cities the first class. act 
1912 (Ky. Stats. 3037b, subsec. 16) found the authority for the 
issue bonds referred to. subsection provision made for 
the submission the voters whether the bonds shall issued and 
that— 


“The ordinance shall provide the date and maturity such bonds, 
the rate interest they shall bear and the total amount then 
issued, and the ordinance shall also contain the necessary details ref- 
erence the execution and delivery said bonds. 


There complaint that any these requirements were not 
complied with. The statute nowhere directs that the ordinance 
published. However, section the ordinance provided: 


And the mayor hereby authorized and directed give 
public notice the time, place and purpose the election upon said 
question proposition for least (10) ten days (exclusive Sun- 
days) prior the day election each the daily morning and 
afternoon papers published the city Louisville, which notice 
this ordinance shall embodied.” 


The effect the failure give the ten days’ notice provided for 
was before Stuessy City Louisville, 156 Ky. 523, 161 
564, involving the validity issue certain school improvment 
bonds; the provisions the ordinance considered said case being 
identical those above quoted, except that did not contain the 
italicized words. The petition that case, alleged, and the demurrer 
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admitted, that only five days notice the election was given. This 
was held sufficient compliance with the requirements the ordi- 
nance; the court saying: 


“The effect this decision that, where the act the Legisla- 
ture provides that city council may submit the question bond 
issue the vote the people without specifying the kind notice 
given, the submission that question ordinance duly 
adopted constitutes all the notice that necessary legal submission 
the question, provided sufficient time elapses between the adoption 
and publication the ordinance and the election afford the voters 
reasonable opportunity informing themselves upon the merits the 
question submitted. If, however, the period between the publication 
the ordinance and the election short duration not afford 
the voters reasonable opportunity inform themselves, the publi- 
cation the ordinance will not treated sufficient notice. the 
case bar the ordinance was published August 1913, about 
months before the election was held. Certainly that was ample notice.” 


not understand the opinion hold that the bond 
under said ordinance would have been valid, had there been 
lication the ordinance notice the election. Indeed, will 
seen from the excerpt above that but for the fact that was 
shown the voters had reasonable opportunity for information, the 
publication would not have been treated sufficient. the con- 
struction statutes, where the provisions the publication are 
obligatory, for instance, where the verb “shall” employed, “such 
ordinance shall published,” etc., have held this manda- 
tory, and nothing short substantial compliance satisfy the 
statute. Bybee Smith, 15, Ky. Law Rep. 1684; Central 
City Construction Co. City Lexington, 162 Ky. 286, 172 
648; City Newport Glazier, 175, Ky. 608, 194 
771; Hatfield City Covington, 177 Ky. 124, 197 535. 
like conclusion was reached McCreary Speer, 156 Ky. 783, 162 
99, which was held that section 256 the Constitution 
the publication proposed amendments that document was 
mandatory. 

Appellant contends the provisions the ordinance under con- 
sideration mandatory; appellees insist they are directory merely, 
question, however, find unnecessary decide. 

The answer supplemented with exhibits, showing the char- 
acter, extent, and varied ways which, over wide expanse time, 
the ordinance, and its contents and purposes, were brought before 
the people. Beginning with article the morning newspapers the 
day after the ordinances passed the lower board the general coun- 
cil, and which was heralded with prominent headlines, the publicity 
was continued the day election. would seem that most 
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every scheme and device known the advertising expert were re- 
sorted to, news items, editorials, cards, placards, posters, booster 
maps, advertisements divers kinds, screens 
number the leading motion picture houses flashed between reels; 
all these things, and many others, played their part the general 
plan bring the importance the bond issue before the populace. 
Much this, are told, was instigated and inspired the mayor. 
The newspapers were most liberal contributors the publicity. 

The bond issue was indorsed the Optimist, Rotary, and Ki- 
wanis Clubs the City, the Board Trade and many other civic 
and welfare organizations, all which appeared the newspapers 
from time time. There was literal bombardment publicity, 
culminating personal campaign the polls interested work- 
ers who volunteered their services. From May 21st November 4th, 
the day election, probably not week, and for the last five weeks 
not day, passed that the matter was not brought the attention 
the voters. 

difficult see how much greater publicity could have been 
given the matter, and would seem almost impossible, with these 
matters constantly and continously before them, that many citi- 
zens Louisville could have failed know and understand the 
nature, the object, the need, and the purpose the bond issue. True, 
the ordinance its entirety was not embodied any the articles 
advertisements, but the main points were featured time and again. 
The object sought publication bring the ordinance the at- 
tention the people, that they might thoroughly posted and ad- 
vised its import, and thus enabled vote intelligently upon the 
measure. 

The authorization bond issue such magnitude and the 
assumption the indebtedness created thereby any matters vital 
moment and consequence the voters and taxpayers. Before enter- 
ing into such undertaking and shouldering such burden the 
matters should explained brought out such manner that 
those who read may understand. This was done and thanks the 
newspapers and cooperating agencies, far more effective, force- 
ful and readable way than could would have been accomplished 
through the publication the ordinance alone. Few people read 
pay any attention official advertising, while the plan adopted put 
the bond issue prominently, constantly, and interestedly before 
the public that they were practically bound know about it. There 
was deed and truth substantial compliance with the ordin- 
ance. The issue was carried more than the necessary two-thirds 
vote. 

Judge Cooley his work Constitutional Limitations (7th 
Ed.) 113, says: 
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“These cases sufficiently indicate the rules, far any 
general application can declared, which are made use 
determining whether the provisions statute are mandatory 
directory. Those directions which are not the essence the 
thing done, but which are given with view merely the 
proper, orderly, and prompt conduct the business, and failure 
obey which the those interested will not prejudiced, 
are not commonly regarded mandatory; and the act 
performed, but not the time the precise mode indicated, 
may still sufficient, that which done accomplishes the sub- 
stantial purpose the statute.” 


the same general effect Cyc. 320 seq., the subject 
substanial compliance with the law relative the notice elec- 
tions. The lower court properly overruled the demurrer the 
answer. 

The judgment affirmed. 


GIFT SAVINGS BANK DEPOSIT. 


Scheffer Erie County Savings Bank, New York Court Appeals, New 
York Law Journal, June 1920. 


The New York Banking Law provides that savings bank de- 
posits shall repaid the depositors or, after their death, their 
legal representatives, under such regulations the board trustees 
shall prescribe. The by-laws savings bank New York 
provided that “on the decease any depositor, the amount the 
credit the deceased shall paid his her legal representa- 
tives when legally demanded. was held that, notwithstanding the 
statute and the by-law, depositor might make valid gift 
savings bank deposit during his lifetime, which gift could 
enforced the donee after the depositor’s death. 


Appeal from judgment the Appellate Division the Supreme 
Court for the Fourth Department affirming judgment the Trial 
Term favor the defendant, jury having been waived. 


CARDOZO, Eliza Collins her lifetime was depositor 
the defendant’s savings bank. Before her death, which occurred 
June 20, 1917, she made gift the plaintiff the amount the 
deposit. The trial judge found the gift, but refused enforce payment, 
after the death the depositor, the suit the donee. Provisions 
the Banking Law and the bylaws the savings bank were 
thought justify the refusal. The Banking Law says (Consol. Laws, 
chap. sec. 248, subdiv. 1): “The sums deposited with any savings 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 399. 
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bank, shall repaid the depositors thereof respectively, 
their legal representatives, after demand, such manner and such 
times, and under such regulations, the board trustees shall pre- 
The bylaws say: “On the decease any depositor, the amount 
the credit the deceased shall paid his her legal represen- 
tatives when legally These provisions have been construed 
mean that payment will never made any one else, and that 
gifts assignments may safely ignored. 

think that the statute and by-law have such purpose 
effect. The provision for payment the legal representatives the 
death the depositor like the statement, common legal documents, 
that the representatives shall bound the obligation contract. 
the cautious expression duty which, without it, would presumed 
(Kernochan Murray, 111 Y., 306, 308). statute and bylaw 
mean what the defendant says, formal instrument transfer, signed 
and acknowledged, would ineffective informal gift. can- 
not deduce such consequences from language uncertain. The gift 
the deposit made the plaintiff the owner chose action (Ridden 
Thrall, 125 Y., 572). One the incidents such ownership 
the right collect the chose action, and thus reduce possession. 
see reason believe that this right less available against 
savings banks than against other debtors. Bylaw and statute must 
speak more clearly before ownership will shorn one its im- 
portant incidents. 

Mahon South Brooklyn Savings Institution (175 Y., 69), relied 
the defendant, holds nothing the contrary. There the bank 
paid the wrong person. claimed itself exempt from the consequences 
its error force bylaw which provided that payments should 
valid made upon the production the passbook. held the 
by-law limited payments made during the life the depositor. 
There was suggestion that the bank would have been fault the 
custodian the book had been also donee. Indeed, the whole opinion 
involves the contrary assumption (cf. Podmore South B’klyn Savings 
Inst., App. Div., 218; Kelley Buffalo Savings Bank, 180 Y., 
171). The case went against the bank because yielded the claim 
mere custodian without title. Closer principle this case 
Ridden Thrall (supra). There bylaw the bank provided that 
drafts, not made the depositor personally, should authenticated 
power attorney (125 Y., 578; cf. Wetherow Lord, 
App. Div., 413, 415; Pierce Boston Savings Bank, 129 Mass., 425; 
Morse Banks Banking, Ed. Michie, sec. 129). held that this 
by-law did not justify resistance the demand donee. 


The defendant the same position any other debtor whom 
payment demanded one who asserts title assignee. pays 
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its peril (Mahon So. Brooklyn Savings Inst., supra), but does 
any other debtor responding like demand (Nassau Bank Yandes, 
Hun., 55, 58). doubts the assignment, and finds adverse 
claimant may compel the claimants interplead and fight their bat- 
tle between themselves (Banking Law, sec. 250, subd. Gifford 
Oneida Savings Bk., App. Div., 25; DuBois Union Dime Sav. 
Inst., Hun, 382; cf. Code Civ. Pro., sec. 2589). unwilling 
interplead, the adverse claimant not found, must put the 
plaintiff the proof, and wage the contest can. Put the proof, 
this plaintiff has made good her title. Found owner, she has 
been refused the remedies that with ownership. think they may 
withheld longer. 

The judgment the Appellate Division and that the Trial 
Term should reversed, and judgment ordered for the plaintiff 
prayed for the complaint, with costs all courts. 

concur. 

Judgments reversed, &c. 


NOTE GIVEN PAYMENT FOR CORPORATE 
STOCK VOID TEXAS. 


Masterson Turnley, Court Civil Appeals Texas, 220 Rep. 428. 


The Constitution Texas provides that “no corporation 
shall issue stock bonds except for money paid, labor done 
property actually received, and all fictitious increase stock 
indebtedness shall Under this provision note given 
corporation, payment for stock issued it, void and 
cannot enforced even holder due course. 


Action Masterson against Turnley. From judg- 
ment for defendent, plaintiff appeals. Affirmed. 

Appellant sought this suit recover the amount three 
promissory notes made appellee October 15, 1912—one for $870.05 
and two for $800 each—payable the Commonwealth Trust Com- 
pany, order, 12, 24, and months, respectively; and fore- 
close the lien deed trust made secure the notes tract 
land for which they purpored have been given. appears from 
undisputed evidence heard the trial, however, that the notes were 
not given for the land, but were given for capital stock said Com- 
monwealth Trust Company, which the company agreed issue 
appellee. The court submitted the jury issue follows: 


NOTE:—For similar decisions see Banking Law Journal Digest (Second 
Edition), 267. 
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“At the time the notes controversy were executed defend- 
ant, Turnley, was contemplated and agreed the parties thereto 
that, consideration therefor, shares the stock the Com- 
monwealth Trust Company were once issued and delivered 
said company defendant, irrespective the time payment 
such notes?” 


The jury having answered the question the affirmative, the 
court their finding, “and from the facts adduced evidence upon 
the trial,” rendered judgment that appellant take nothing his suit; 
and appellee’s cross-action, which prayed for such relief, 
canceled the notes and trust deed. 


(after stating the facts above). Notwith- 
standing, appears from recital the judgment that agreed 
that the cause should submitted the jury special issues, and 
notwithstanding appears from another part the record that 
requested the court submit the jury issue whether the 
notes sued were “executed solely for the purpose paying for 
stock the Commonwealth Trust Company,” appellant complains 
because the court refused give the jury charge requested, in- 
structing them return verdict his favor. 

Perhaps the contention should overruled without reference 
its merits, because appellant was the attitude, reason the 
facts stated, having waived right complain any event the 
refusal the court give such instruction (Sanford Railway 
Co., 143 329; Cement Co. Young, 140 378), but 
think also should overruled when considered its merits; for 
there was testimony which warranted finding that the considera- 
tion for the notes sued was stock the Commonwealth Trust 
Company which that company agreed presently issue appellee. 
Indeed, appellee does not pretend there was not testimony that the 
notes were given for stock said company. His insistence sup- 
port his claim error that did not appear that the trust 
company was corporation the time the notes were made, nor 
that the stock was issued and delivered appellee before the 
notes were paid. argues that the trial court therefore matter 
law should have treated the notes not invalid within the pro- 
hibition section article the constitution, but valid 
within the rule applied Ins. Co. Hill, 184 247. 

true does not directly appear from testimony have 
found the record that the trust company the time specified was 
corporation; but his pleading appellee alleged was, and 
complaint the judgment the ground that was made the 
court below. the contrary, appears the case was tried the 
assumption that the company was corporation, appellee alleged 
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was. Under these circumstances not think appellant should 
heard complain does here. Sanford Railway Co., 
supra; Cement Co. Young, supra. 

regard the insistence that the trial court should have treated 
the notes valid, notwithstanding they were given for stock 
corporation, because did not appear that the stock was ever fact 
issued, and not without consideration, because did not appear 
that the trust company “is not capable issuing stock for same 
was originally agreed,” without merit. was not disputed 
the testimony that the Commonwealth Trust Company “went de- 
funct,” appellant, testifying witness, expressed it. did, 
course could not thereafter comply with its undertaking issue 
shares its stock appellee, and hence the consideration for the 
notes failed. That would good defense against appellant’s suit, 
because appeared that the trust company was still the owner 
the notes when the first the series matured. Taking the notes 
appellant did after one them had matured, they were subject 
his hands the defenses which could then have been urged against 
them had they remained the hands said trust company. Kamp- 
mann McCormick, 1147; Harrington Claflin, Tex. 
294, the trust company had continued exist and 
had issued shares its stock appellee, agreed to, the trans- 
action would unlawful because within the prohibition said sec- 
tion the Constitution, and the notes would not enforceable 
against appellee, the suit even innocent holder thereof. 
Crawford Davis, 188 436; Trust Co. Swearingen, 200 
596; Ater Grocery Co., 189 1106. So, the notes were 
not invalid force the constitutional provision, they were with- 
out consideration, and therefore not enforceable against appellee 
appellant. 

The judgment affirmed. 


MEANING WORDS “PROTEST AND 
DILIGENCE WAIVED.” 


Archenhold Company Smith, Civil Appeals Texas, 218 
ep. 


promissory note contained the following clause: 


“The makers, sureties, indorsers and guarantors this 
note severally waive presentment for payment, notice 
non-payment, protest, notice protest and diligence 


NOTE:—For similar decisons see Banking Law Journal Digest (Second 
Edition), 975. 
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bringing suit against any party hereto, and consent that the 
time payment may extended without notice thereof.” 


The note was indorsed the payees “Protest and diligence 
waived.” was held that the failure the holders protest 
the note maturity and bring suit the first second 
term court after maturity was defense action against 
the payees. 


Appeal from Milam County Court; Gillis, Judge. 

Action the Archenhold Company against Smith and others. 
From the judgment rendered, plaintiff appeals. Case reversed part 
and rendered, and judgment reformed and affirmed part. 


Findings Fact 


BRADY, Appellant, the Archenhold Company, corporation, 
joint and several judgment against Smith, Atkerson, Fulton, Ashcraft, 
and Pevehouse, principals, and against the defendants Rich and Sykes 
indorsers, upon certain promissory note. The petition alleged the 
execution and delivery the note Sykes and Rich the other de- 
fendants, and the indorsement and delivery same the payees 
appellant. The note contained this clause: 


“The makers, sureties, indorsers, and guarantors this note 
severally waive presentment for payment, notice nonpayment, 
protest, notice protest, and diligence bringing suit against any 
party hereto, and consent that the time payment may extended 
without notice thereof.” 


The note also bears the following indorsement: 


“Protest and diligence waived. 
Rich.” 


The defendant Smith answered general denial, and adopting 
the answer his co-defendants far applicable. Sykes and Rich 
answered special demurrer, general denial, and special answer, 
claiming that they were indorsers upon the note, and had been released 
and discharged from all liability appellant’s failure protest the 
note, bring suit thereon the first term court after maturity, 
the second term, showing good cause for not bringing the suit 
the first term. 

Defendant Fulton made default, and the defendants Atkerson, 
Ashcraft, and Pevehouse answered, admitting that appellant was entitled 
recover against them, unless such recovery was defeated mat- 
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ters affirmatively alleged. Following general demurrer and general 
denial, was affirmatively pleaded them that they were each sureties 
upon the note, which fact was known plaintiff the time ac- 
quired the note, and that they were each discharged from liability 
reason appellant’s having agreed with the defendant Smith, after the 
maturity the note, two extensions time payment for 
definite period, each consideration the interest paid 
Smith. 

The case was tried before the court without jury, the day set 
for trial, but the appellant and the defendants Smith and Fulton did 
not appear. The court heard evidence and rendered judgment for 
appellant against Smith and Fulton for the amount unpaid the 
note, with interest, but that take nothing against the other de- 
fendants. The trial court filed the following findings fact and 
conclusion law: 


“Conclusions Fact. 


find: That May 1913, all the defendants, with the ex- 
ception Sykes and Rich, executed and delivered 
the said Sykes and Rich their promissory note that 
date, payable the Ist day May, 1913, for the sum $756.80, with 
per cent interest from maturity until paid, and which note pro- 
vided additional per cent the principal and interest 
collection fee case the same was placed the hands at- 
torney for collection suit brought upon the same, that this 
note was the payees, Sykes and Rich, defendants, 
transferred the plaintiff indorsement follows: ‘Protest and 
diligence waived. [Signed] Sykes and Rich.’ That 
when said note became due the same was not paid, and protest 
thereof was made, and suit was filed thereon the plaintiff un- 
til this suit was instituted the 25th day November, 1916. That 
said note contained the following provisions: makers, sureties, 
indorsers, and guarantors this note severally waive presentment 
for payment, notice nonpayment, protest, notice protest, and 
diligence bringing suit against any party hereto, and consent that 
the time payment may extended without notice thereof.’ 

find that all the defendants, except the payees, Sykes 
and Rich, and Smith, the principal maker, were sureties 
said note for the principal maker, Smith. find that said 
fact was known the plaintiff the time acquired this note. 

find that May 26, 1914, the defendant Smith made 
contract with the plaintiff, whereby the plaintiff, consideration 
the payment $200 cash the said note and the further agreement 
pay interest said note until the time extension, agreed 
definite extension said note November 1914, and did further 
agree that the sureties the defendant Smith should released, 
and that the plaintiff would look alone the said Smith for said 
money. 

find that November 1914, the time the fore- 
going extension having expired, the defendant Smith again made 
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contract with the plaintiff, consideration the payment $100 
the said note and the further consideration the payment the 


interest thereon, during the time said extension, extend the 
said note January 1915. 


find that none the defendants except the defendant Smith 
knew said contract, and did not agree thereto, and that none 
them received notice from the plaintiff that said note was not paid, 
that the extensions were and that they did not fact know 
said extension, and did not know the note had not been paid 
the time the maturity thereof. 


“Conclusions Law 


“From the foregoing facts conclude that the defendants 
Sykes were released matter law the contract between the 
plaintiff and the defendant Smith, and that, they were not 
released the terms said contract and the fact the first 
extension, the terms the note authorizing this said extension, 
were not satisfied the first extension, and that the subsequent 
extensions without the knowledge consent the defendants 
served release them from their obligations sureties.” 


Opinion 


view the waiver clauses contained the note, hold that 
the failure appellant protest the note maturity, bring 
suit the first second terms court after maturity, furnished 
defense the defendants Sykes and Rich, the indorsers. They had ex- 
pressly waived both protest and diligence bringing suit. Smith 
Pickham, Tex. Civ. App. 326, 565; Leeds Hamilton Paint 

the court’s conclusion law that the sureties and indorsers 
were released virtue appellant’s having agreed two extensions 
the note, without the knowledge consent such defendants, the 
law settled the contrary the decision the Commission 
Appeals, adopted the Supreme Court, the recent case Bank 
Vickery, 206 841. Therefore the judgment does not find support 
such legal conclusion the trial court. 

The only other ground upon which the judgment could sus- 
tained the finding the court that appellant, for valuable consid- 
eration, agreed two extensions the note, and did further agree 
that the sureties the defendant Smith should released, and that 
appellant would look alone Smith for its money. The extensions 
themselves constituted defense, and did not release the sureties, be- 
cause they had expressly waived any such result, and the contract 
agreed that extensions might made without notice them. There 
upon the finding fact the court that appellant did 
agree with Smith the time the extensions that the sureties should 
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released, and that would look alone Smith for satisfaction 
the note. Therefore this finding conclusive the fact; but 
claimed, matter fundamental error, that the judgment not 
supported upon this issue any pleadings. think the claim 
sound, and fail find the record any pleading whatever 
urging the defense that there was express contract between ap- 
pellant and Smith release the sureties. The defense dis- 
charge from liability, virtue the extensions, was limited 
the mere fact the agreement extend the time payment 
for two definite periods time, consideration the interest 
paid Smith, and was not alleged that there was any 
contract agreement release the sureties, independently the 
legal result claimed have flowed from the granting such ex- 
tensions. 

There being pleadings support the judgment, the case 
must reversed. 

The case will reversed, and part here rendered for appellant, 
and the judgment reformed and affirmed part. 

Reversed and rendered part. Judgment reformed and affirmed 


part. 


APPLICATION DEPOSIT DEPOSITOR’S 
NOTES AND REFUSAL CHECKS SUBSE- 
QUENTLY DRAWN HIM. 


Delano Equitable Trust Company New York, New York Supreme 
Court, Special Term, 181 Supp. 852. 


depositor bank was indebted the bank prom- 
issory note which was overdue. Without giving notice the 
depositor the bank applied his deposit the payment the 
note and refused pay checks subsequently drawn him and 
presented the holders for payment. The depositor brought 
action against the bank for damages which claimed have 
sustained reason the dishonor his checks. was held 
that the bank had the right apply the deposit the satisfac- 
tion the note without giving notice the depositor and that 
the bank was not liable damages. 


Action Mortimer Delano against the Equitable Trust 
Company New York. Defendant’s motion for judgment the 
pleadings granted. 


KAPPER, The rule, that bank may look deposits its 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition), 887. 
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hands for the repayment any indebtedness the part the 
depositor and may apply the debtor’s deposits his debt the 
bank becomes due, well established render unnec- 
essary here citation the long line cases. See 653. 
the case bar the question, which arises upon motion for judg- 
ment the pleadings, whether such right set-off can exer- 
cised without notice the depositor. The material facts the 
separate defense, which show that the payment plaintiff’s checks 
was refused because the application his deposit the amount 
due note made him and owing the defendant, are ad- 
mitted. far would seem, under the authorities, that defendant 
exercised legal right, and that the plaintiff’s claim that was 
negligently and wrongfully suffered draw against his deposit 
number checks which the defendant bank dishonored his injury, 
would, the defendant’s answer taken true, without legal 
merit. order the plaintiff was required reply the de- 
fendant’s defense. That reply admits the facts, but asserts that the 
defendant made such offset without notice the plaintiff. And 
this question notice the sole one for determination. 

The relation banker and depositor creates the relation 
debtor and creditor. The depositor’s money taken the bank 
the nature gratuitous loan, and thereupon the bank charges 
itself with debt absolutely due the depositor. And this so, 
though the bank were lose the money without fault. Where 
depositor indebted his bank, there exists mutual indebtedness, 
and the right set-off applies. Both the banker and depositor hold 
debtors the moneys their creditors, and the right either 
make application the debt the credit determinable the or- 
dinary rules law relating the right set-off. Such rules law 
between bank and its depositor are the same those applicable 
other parties. Morse, Banks (5th Ed.) 334. Meyers New 
York County Nat. Bank, App. Div. 482, 484, Supp. 504, 
505, Mr. Justice Cullen said: 


“The existence what called banker’s lien well recog- 
nized commercial circles and the law. ‘The rule may 
broadly stated that the bank has general lien all moneys and 
funds depositor its possession for the balance the general 
account’ (Morse, Banks, 324)’ though the lien only for accounts 
that are the time due and payable (Jordan National Shoe 
Leather Bank, 467). ‘Ordinarily that [the lien] attaches 
favor the bank upon the securities and moneys the customer 
deposited the usual course business, for advances which are 
supposed made upon their credit. attaches such secur- 
ities and funds, not only against the depositor, but against the un- 
known equities all others interest, unless modified waived 
some agreement, express implied, conduct inconsistent with 
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its assertion.’ National Bank Insurance Co., 104 54. Such 
being the law and commercial usage, when the depositor opens 
account bank, that very act, the absence agreement 
the contrary, authorizes the appropriation his deposit balance 
any matured claims the bank may hold against him, the same 
then executed agreement writing that effect.” 


Marsh Oneida Central Bank, Barb. 298, the plaintiff 
sued assignee one Hyland recover the assignor’s deposit 
the defendant bank, the defense which was liability the de- 
positor upon past-due note upon which the bank had theretofore 
recovered judgment and for which counterclaimed. was said 
the court (page 300): 


“The bank had the right any time apply the amount 
payment the note then past due. Commercial Bank Albany 
Hughes, Wend. 94; Ketchum Stevens, Duer, 463. the 
plaintiff insists that the money was not paid upon, part pay- 
ment of, the note, there was obligation upon the defendant 
apply it. was optional with the bank whether would 
not; but omitting make the application, and postponing until 
after the recovery the judgment, did not affect the right. After 
well before the recovery the judgment, the right the de- 
fendant apply the money payment the debt due from the 
plaintiff’s assignor was perfect. The officer the bank testified 
that the application was made; but whether was not im- 
material. was not made, then the defendant was the debtor 
Hyland the amount the deposit, and the latter was the debt- 
the bank the amount the judgment, and the one consti- 
tuted legal well equitable set-off against the other. The 
bank was not bound pay the checks Hyland, regard the 
transfer the plaintiff, made after the right the defendant 
set off the judgment had accrued.” 


case this state which attention has been called has 
been decided that the right set-off bank can only ex- 
ercised after notice. well-understood and generally accepted 
relations existing between banker and depositor neither matter 
law nor custom call upon the bank notify the depositor that his 
account has reached about reach such state require 
replenishing before attempts further draw against it; and the 
ordinary obligations existing between debtor and creditor not 
demand notice the maker note that the same due. The 
debtor knows, should know, what owes and when pay- 
able. case quite like the present (Garnett McKewan, 
Exch. 10), was said: 


that effect, but there legal obligation the bankers so, 
arising either from express contract the course dealing between 


4 
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the parties. The customer must taken know the state each 
account, and the balance the whole against him, does not 
equal the checks draws, has right expect those checks 
cashed.” 


seems me, therefore, that the reply alleging the defendant’s 
right set-off have been without notice the plaintiff insuffi- 
cient law, and that the motion for judgment the pleadings 
should granted, with $10 costs. 

Motion granted, with $10 costs. 


PAYMENT MONEY SHIPPING 
DOCUMENTS MISTAKE. 


National City Bank New York Partola Mfg. New York Supreme 
Court, Appellate Division, 181 Supp. 464. 


bank New York City was instructed firm Italy 
pay the defendant $28,608.67, upon the surrender cer- 
tain shipping documents, covering shipment Genoa. 
mistake the bank paid the defendant action 
the bank recover the amount paid excess the amount 
was instructed pay was held that the complaint did not 
state cause action, because was not alleged that the de- 
fendant had agreed surrender the documents the payment 
the smaller sum, that would have done so. 


Appeal from Special Term, New York County. 
Action the National City Bank New York against the Par- 
tola Manufacturing Company. From order denying defendant’s 
motion for judgment the pleading, defendant appeals. Order re- 
versed, and motion granted, with leave amend. 


LAUGHLIN, The pleadings consist complaint and 
answer, which issue the material facts alleged. The plaintiff al- 
leges that about the 8th May, 1917, was instructed the 
Faro Co., Genoa, Italy, pay the defendant for the 
account said company, upon the delivery defendant ship- 
ping documents covering the shipment Genoa 100 tons caustic 
soda, sum equal $26 for each 100 kilograms the said soda, 
amounting all $26,608.67 that about May 23, 1917, defend- 
ant delivered the shipping documents the plaintiff, and the plaintiff 
“thereupon paid the defendant mistake sum equal $30 for 
each 100 kilograms said soda, amounting all $30,702.27, and 
that the plaintiff has duly demanded repayment the sum $4,093.- 
67, “so paid under mistake,” but that part same has been repaid, 
and judgment demanded for that amount. 
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The learned counsel for the plaintiff attempts sustain the com- 
plaint the theory that for money had and received. 
unnecessary consider decide whether transaction such 
disclosed the allegations the complaint, recovery could had 
the theory money had and received the defendant the use 
the plaintiff, the plaintiff had simply alleged that the time and 
place specified the defendant received the amount question the use 
the plaintiff, for the complaint shows what the transaction was 
which the plaintiff claims gives rise its cause action for the 
money having been had and received its use, and the transaction, 
thus shown, does not support the conclusion that the money was had 
and received the defendant the use the plaintiff. The complaint 
merely shows that the plaintiff paid more the defendant for the ship- 
ping documents than was authorized the Italian company pay, 
but does not show that the Italian company was entitled receive the 
shipping documents from the defendant the payment the amount 
which alleges was authorized pay, that the defendant would 
have surrendered them payment that amount. merely alleges 
mistake the part the plaintiff departing from the instructions 
the Italian company, but does not allege mistake fraud the part 
the defendant receiving the money. The terms the contract 
between the Italian company and the defendant are not alleged. would 
entirely consistent with the allegations the complaint the Italian 
company had agreed pay the defendant for the shipping documents 
the amount which was actually paid, but changed its intention and con- 
templated offering through the plaintiff, less than the amount had 
agreed pay. For aught that appears, defendant would not have 
surrendered the shipping documents without the payment the amount 
which was paid, and facts are alleged tending show that the pay- 
ment was made under duress tending support right recovery 
that theory. 

follows that the order should reversed, with $10 costs and 
disbursements, and the defendant’s motion for judgment the plead- 
ings, dismissing the complaint, granted, with $10 costs, but with leave 
plaintiff amend payment said costs. All concur. 


USURY—CONSTRUCTION NOTE TIME 
PAYMENT. 


Castleberry Weil, Supreme Court Arkansas, 219 Rep. 739. 


promissory note for $500, payable ten months after date, 
‘payments made $50 per month until paid.” 


decisions see Banking Law Journal Digest (Second 
551, 
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was held that this meant that the note was paid the 
rate $50 per month beginning with the execution the note 
and that did not give the maker the note the option pay- 
ing the note installments after the expiration the ten 
months. 

the time the execution the note the payee deducted 
advance 10% interest $500 for the full ten months. 
was held that this rendered the note usurious. 


Action Ben Weil against Castleberry and others. Judg- 
ment for plaintiff, and defendants appeal. Reversed, and cause dismissed. 


WOOD, The appellee instituted this action against the appellant 
promissory note which reads follows: 


“Little Rock, Ark., Oct. 15, 1915. 
“Ten months after date, we, either us, promise pay 
the order BANK COMMERCE, Little Rock, Ark. Ben 
Weil five hundred no/100 dollars, for value received, negotiable and 
payable, without defalacation discount, the BANK COM- 
MERCE Little Rock Ark. with interest from date maturity the 
rate per cent per annum maturity, and the rate per 
cen cent per annum from maturity until paid. makers and in- 
dorsers this note hereby severally waive presentment for payment, 
notice nonpayment and protest. 
“Payment made $50 per 
month until paid. Secured 
real estate mortgage Pulaski 
county, Ark. 
Castleberry. 
Mrs. Trimm.” 


The defense was usury. The appellee introduced the note. 

Appellant Castleberry testified that borrowed the $500 evidenced 
the note through appellee’s agent, Reinberger; that borrowed the 
sum $700 the time represented two notes; that one the notes 
was made payable four months, and the note controversy ten 
months that the understanding was that witness was pay per cent; 
that did not know the time that appellee was going take out the 
interest that expected get $700 cash; that thought 
that was pay the interest from maturity. Witness was asked 
did not request the privilege paying $50 per month and answered 

the note was made payable that way. 


mortgage was given secure the note, which, among other things, 
recites with reference the notes follows: 


“Until paid the rate per cent per annum. Said note 
being signed Castleberry and Mrs. Trimm, and one 
note for the sum two hundred ($200.00) dollars even date, here- 
with payable the order the said Ben Weil, and due and 
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payable four months after date, and bearing interest from maturit 
until paid the rate per cent per annum. That the said 
Castleberry shall have the right pay fifty ($50.00) dollars per 
month upon said notes until the same are fully paid both principal 
and interest.” 

Castleberry further testified that “the original agreement was that 
was pay $50 per month until paid the note.” Witness could have 
begun the payments the $50 per month after maturity and paid out 
long before was sued. Witness had not paid the note. 

The appellee rebuttal testified that purchased the note through 
his agent, Mr. Reinberger; that his only instructions his agent were 
that the note should good and bear per cent. per annum. Witness 
did not demand that the interest should paid advance. instruct- 
his agent that was receive per cent per annum the note, 
shown the notes. Witness had not made alteration the note nor 
had authorized any one else so. Witness instructed his agent 
careful that claim could made that compound interest was 
intended and make all settlements that witness was receive 
per cent per annum. 

Another witness testified that represented the appellants nego- 
tiating the loan from Weil; that the interest charged the note was 
per cent, per annum; that there was never anything said any one eith- 
directly indirectly agreeing pay any more than per cent. Wit- 
ness acting for Castleberry did not agree that more than per cent. per 
annum should charged the loan. Witness did not remember who 
wrote the note, but believed that was Castleberry. The regular 
bank words were used writing the note. months after date” and 
the amount “$500” were written and signed Castleberry and Mrs. 
Trimm. later time witness remembered the words “may his 
option pay the note installments $50 per month.” Witness did not 
remember whether this was written before Castleberry got his money, 
but was not the note when witness first saw it. The note was signed 
Castleberry witness’ office and was delivered Castleberry ap- 
pellee’s agent, Castleberry collecting the proceeds. 

The cause was tried the court sitting jury. 

The appellant asked the court make eight separate specific findings 
fact, among them finding the effect: (7) That the parties the 
note intended the words, “Payments made $50 per month until 
paid,” part the note; (8) that the note suit was discounted 
advance the rate per cent. per annum for period ten months. 
Appellant also asked that the court make certain declarations law 
the effect that the note suit not commercial paper, but note pay- 
able ten months after date installments $50 per month, and that the 
collection the interest advance the full amount the note was 
therefore usurious. 
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The court refused the declarations law, and found generally the 
facts and the law favor the appellee. 

The court therefore rendered judgment favor the appellec 
for the amount the note with interest the rate per cent. there- 
from date. From which judgment this appeal. 

the left-hand comer the note which the foundation the 
action written with ink are the words: 


“Payments made $50 per month until paid. Secured 
real estate mortgage Pulaski county, Ark.” 


The plaintiff (appellee) does not allege that these words were added 
the note after the same was signed, and does not allege that the 
same were part the note, nor does the testimony the witness 
Braham show tend show that these words were not written the 
note before the same was delivered the appellee. 

conclude, therefore, that the note controversy was plain, ne- 
gotiable promissory note payable ten months from date with interest 
per cent. per annum from date, with payments made install- 
ments $50 per month. The withholding deducting from the face 
such note the highest legal rate interest for the full ten months con- 
stituted usury, because interest the rate per cent. $500 payable 
monthly installments $50 per month would amount, for the full per- 
iod ten months, the sum $23.02, whereas the appellee, through 
his agent, charged and received the sum This was fraction 
over per cent, per annum $500 payable monthly installments 
$50 each for period ten months. 

The contention the appellee that the words, “Payments made 
$50 per month until paid,” was notation written after the note and 
mortgage were executed, and that same were only for the purpose giv- 
ing Castleberry the option privilege paying off the note install- 
ments after maturity, has evidence support it. the absence 
evidence that effect evidence showing that these words were for- 
gery, must held that these words were part the instrument. The 
note its face shows that they are part it, and Castleberry testi- 
fied that they were part the note, and the testimony appellee’s agent, 
who was instrumental obtaining the note, shows that Castleberry pre- 
pared the note. Therefore the testimony undisputed and the conclu- 
sion irresistible that these words were part the note and expressed the 
manner which the principal was paid. 

But, counsel for appellee were correct his contention that these 
words were intended give the appellant the option privilege pay- 
ing the note monthly installments after the same became due, still this 
could not rescue the appellee from the charge usury; for, the appel- 
lant had the option paying the note installments $50 each after 
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the date named for the maturity the note, this would reality make 
the note payable months instead months. the note was 
payable months instead 10, then the same would not commer- 
cial paper, and there would authority the law for appellee re- 
ceive discount interest upon such paper advance. 


the time making the loan the loan for period over 
months.” Ellis Terrell, 109 Ark. 69, 158 957, Ann. Cas. 
1915C, 1153; section 5382, Kirby’s Digest. 


The appellee contends that the note was not usurious because 
time during the making the contract sale was there anything said 
except that the appellee was receive interest the rate per cent. 
per annum, and instructed his agent, Reinberger. But the appellee’s 
contention not tenable, for the reason, have shown, that the note 
upon its face shows that was payable installments $50 per month, 
and appellee’s agent, before delivering the note appellee, deducted 
advance the full amount the interest for the entire months and 
gave the appellants the balance. does not set his complaint 
show his testimony that there was any inadvertance mistake 
the part his agent taking the note the form which was execut- 
receiving the $41.67 interest advance. 

Galveston Inv. Co. Grymes al. (Tex. Civ. App.) 


“Both parties intended the notes for the amounts named 
them, and knew how these amounts were obtained. the sense 
that they believed the interest charge lawful, they did not 
intend violate the law; but they did intend just what they 
did, and that was violation. Their mistake was simply its 
legal effect.” 


See, also, Habach al. Johnson, 132 Ark. 374, 201 286, 
and cases there cited. 

Reinberger, deducting the interest advance from the $500 and 
paying the balance the appellant, was acting within the scope his 
authority, and appellee was bound his act and intention. The undis- 
puted circumstances show that the appellee knew what Castleberry had 
done. See Jones Phillippe, Ark. 578-581, 206 40. 

The court erred its findings and judgment. The judgment 
therefore reversed, and the cause will dismissed. 


402 THE BANKING LAW JOURNAL 


BANK NOT ALLOWED APPLY OVER- 
DRAFT MONEY DEPOSITED MISTAKE 


Maffatt Grain Co. Citizens’ State Bank Altus, Okla., Kansas City, Mo. 
Court Appeals, 219 Rep. 104. 


depositor the defendant bank Altus, Okla., was engaged 
the grain business the same place. the course 
ness shipped grain grain company Kansas City. 
occasion when the grain company owed him amount money 
wrote the company asking that they deposit the amount due 
him the credit the defendant bank certain Kansas City 
bank. His object doing this was that had borrowed money 
from the defendant bank and the method payment suggested him 
would save him couple days’ interest. Through mistake the 
grain company deposited $2300 more than was actually due. When 
the mistake was discovered the grain company drew the de- 
positor, but the defendant bank refused allow the depositor 
draw pay the draft, the reason being that the depositor’s 
account was heavily overdrawn. The grain company sued the de- 
fendant bank for the amount the overpayment. was held that 
the bank had right apply this money the depositor’s over- 
draft and that the grain company could recover. 


Action the Moffatt Grain Company against the Citizens’ State 
Bank Altus, Okl. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


TRIMBLE, This action for money had and received. 
trial was had before the court without jury, resulting judgment 
plaintiff’s favor for the amount sued for with interest. The defendant 
has appealed. 

The facts are follows: 1917 the Moffatt Grain Company was, 
its name indicates, engaged the grain business Kansas City, and 
Gibbons was engaged the grain business Altus, Okl., under 
the name the Gibbons Grain Company. carried his account 
with the defendant bank that place. For brevity and convenience 
will hereafter speak the plaintiff Moffatt and the defendant the 
bank. Gibbons would ship grain plaintiff Moffatt Kansas City and 
would generally draw Moffatt, with bill lading attached, for 
estimated amount the proceeds. Moffatt would sell the grain, and 
after deducting commission and other charges, would credit Gibbons 
with the proceeds and charge him with all drafts drawn Gibbons and 
paid Moffatt. August, 1917, plaintiff bought for Gibbons car 
corn and shipped him Altus, Okl., and drew draft him 
for $2,300, the price thereof. Gibbons paid the draft, and when the 
proceeds were received plaintiff credited Gibbons with the amount there- 
the account between them, but some way omitted charge 
Gibbons with the price the corn. The result was that plaintiff’s 


r 
‘ 
- 
~ 


THE BANKING LAW JOURNAL 403 


books Gibbons’ account showed sum due Gibbons which was $2,300 
excess what was really due. 

September, 1917, Gibbons had shipped car wheat plain- 
tiff, for which Gibbons had not received the proceeds, Moffatt had 
not gotten returns sale it. Therefore, September 12, 1917, 
Gibbons wrote Moffatt, adverting the fact the latter had not yet got- 
ten returns the car, and saying that, was being charged in- 
terest the money his bank, would pleased the plaintiff 
would make settlement per statements already rendered and place 
check account the Citizens’ State Bank the Interstate National 
Bank Kansas City; would save him two days’ interest. Thereafter 
September 14, 1917, plaintiff deposited said Kansas City Bank 
the credit the defendant Oklahoma Bank for the account Gibbons 
the sum $4,500. Defendant bank received notice the deposit 
postal card from the Kansas City bank after banking hours Saturday, 
September 15, 1917, and passed Gibbons’ credit that day, but 
was not credited the general ledger deposit Gibbons until 
September 18, 1917. The next morning, after receipt the postal card, 
the cashier met Gibbons church and told him the deposit. Gibbons 
told him that was more money than thought was coming him. 
says told the cashier there must some mistake, but not sure 
whether told him this last that time the next morning (Mon- 
day) the bank. did tell him then, however, and told about how 
much was the correct amount due him from Moffatt. 

About week later Moffatt discovered the mistake whereby the 
books showed $2,300 more money due Gibbons than was really due him 
and whereby the deposit $4,500 the Interstate Bank the credit 
the defendant bank for the account Gibbons was excess the 
amount due him the amount hereinabove named. Moffatt immediately 
notified Gibbons the error and drew draft Gibbons correct 
the mistake. There was contention between Moffatt and Gibbons 
the amount really due, nor was there any intention the part 
either them that Moffatt should deposit any more than was actually 
due Gibbons. Moffatt immediately notified Gibbons the mistake and 
drew draft him for the amount needed correct it. Gibbons 
and Moffatt agreed the amount that was fact due, and con- 
sequently the amount that should have been deposited, Gibbons 
was willing honor the draft and correct the mistake, but, Gibbons 
was, and had been for long time, heavily overdrawn, the bank would 
not permit him pay the draft check the bank pay 
it. 


Thereupon the plaintiff demanded the defendant bank the repay- 
ment the amount thus deposited mistake, but was refused, and 
this suit was brought. 

The record discloses beyond controversy that Gibbons, requesting 
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Moffatt make the deposit, was only asking for the amount due him 
and nothing more. Moffatt was not advancing lending Gibbons any 
money, but only paying him what owed. mistake deposited 
more than owed. Gibbons, when notified the deposit the bank, 
said was more than was due, and either then the next day, told 
the bank there must some mistake, and never any time made, 
nor does now lay, any claim the $2,300 deposited through mis- 
take. 
The defendant bank was not caused change its position lose 
anything reason the deposit thus made. Gibbons-was overdrawn 
the bank over $16,000 September 15, 1917, and had been over- 
drawn for some time prior thereto. Nor was the bank induced pay 
out any money the strength the deposit made Moffatt. The 
excess the deposit above the amount actually due was clearly mis- 
take, found the trial court, and, the bank has not been misled 
damaged any way the mistake, should repay the amount 
thus inadvertently placed its hands. Wilson Farmers’, etc. Bank, 
176 Mo. App. 73, 77, 162 1047; Mingus Bank Ethel, 136 
Mo. App. 407, 117 683. 
There merit the point that the petition does not state 
cause action. 
The judgment affirmed. 


INDEBTEDNESS. 


Merchants’ Bank Trust Co. Bushnell, Supreme Court Tennessee, 218 
Rep. 709. 


The defendant signed note, payable the plaintiff bank, for 
the accommodation his co-maker. The co-maker executed mort- 

gage the bank secure the note “as well any other indebted- 

ness said bank, represented open account, overdraft 
otherwise.” Later the bank collected sum money under this 
mortgage, which applied the satisfaction another note 
the co-maker’s which held. action the bank against the 
accommodation maker the first note was held that was not 

entitled have the proceeds the mortgage applied the note 
which had signed and that was liable the bank. 


Bill the Merchants’ Bank Trust Company against Herbert 
Decree for defendant, and plaintiff appeals. Reversed and 
rendered. 


LANSDEN, This bill was filed the bank recover the 
defendant, the sum $1,500, upon the following facts: 
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Guy and Bushnell executed note complainant December 
1916, for the sum $1,500, which stipulated, among other things, that 
the bank might apply all securities the maturity the note, other- 
wise, deposit for its payment “to the payment this note any other 
indebtedness due said bank said parties, any them.” Otherwise 
the note was ordinary note which Bushnell signed, and placed after 
his name December 14, 1916, six days later, Guy executed 
mortgage the complainant, reciting that indebted the bank 
the sum $1,500 promissory note, and was anxious secure the 
payment the indebtedness its maturity, “as well any other indebt- 
edness said bank, represented open account, overdraft otherwise, 
not exceeding two thousand dollars any one time.” This mortgage also 
stipulates that Guy will keep the property insured for not less than the 
amount the debt with the loss value clause favor the bank. 
December 21, 1916, Guy executed another note the bank for $500 for 
which security seems have been given, and the same day also 
executed note for $1,700, and executed deed trust secure the 
same. After the execution these notes the property covered the 
mortgage December 14, 1916, was destroyed fire, and the bank 
collected the insurance thereon the net amount $1,723.35. fore- 
closed the deed trust given secure the $1,700 note, and realized 
therefrom the sum $125.70, which was applied credit the $1,- 
700 note. applied the proceeds the insurance policy the payment 
the $1,700 note, less $125.70. 

The mortgage from which the proceeds the insurance policy was 
derived was executed Guy the bank for the purpose securing the 
$1,500 note, and such other indebtedness Guy should owe the bank. 
This undoubtedly true the terms the instruments themselves. 
The defendant insists that entitled compel the bank apply the 
proceeds these policies the payment the note which signed. 
Therefore the question decided whether the bank has the right 
apply the proceeds these policies other indebtednss Guy, and 
hold Bushnell his liability upon the $1,500 note. the bank has not 
such right, Bushnell’s liability very small, and the bank would forced 
look Guy alone for the payment its debt. has such right, its 
judgment against Bushnell will cover the balance its indebtedness 
against Guy. 

think cannot affect the liability Bushnell, because signed 
the word “surety” opposite his name when signed the note. was 
accommodation maker, and the express terms the Negotiable 
Instrument Act (Laws 1899, 94) was primarily liable. Graham 
Shephard, 136 Tenn. 418, 189 867, Ann. Cas. 1918E, 804. 

The mortgage December 14, 1916, cannot affect the liability 
Bushnell, because contract between the bank and Guy. There 
nothing the record show that Bushnell was let into the contract 
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any way. The subsequent mortgage the $1,700 note was likewise 

contract between Guy and the bank. All those instruments stipulated 
that the security therein provided might applied other indebtedness 
Guy the bank’s discretion. 

supposed counsel for defendant that the fact that Guy exe- 
cuted the first mortgage secure the payment the $1,500 note, signed 
Bushnell, gives Bushnell the right have the proceeds that mort- 

gage applied the payment the note which signed. His claim 


right was based entirely upon the facts stated. There nothing 

the record show agreement upon the part the bank and Guy 
such arrangement. not know any principle law equity 
which confers upon Bushnell such right, and authority cited upon 
the brief. Bushnell, joint maker, bound absolutely pay the note 


the act signing it, and subsequent agreement with him shown 
bind the bank modify his obligation. 

The contract between Guy and the bank, evidenced the first 
mortgage, cannot insure the benefit Bushnell, because the mort- 
gage stipulates that its security may applied other indebtedness from 
Guy the bank. are not speaking the relationship between Bush- 
nell and Guy, the comakers the note. think Bushnell primarily 
liable upon the note, and the mortgage between Guy and the bank did not 

seek modify this obligation. 

results that the decree the chancellor reversed, and decree 
will entered here accordance with this opinion. 


PAYMENT CERTIFIED CHECK CANNOT 
STOPPED. 


McAdoo, Director General Railroads Farmers’ State Bank 
Zenda, Supreme Court Kansas, 189 Pac. Rep. 155. 


The Director General Railroads brought action against 
the defendant bank check for $2,000, drawn and certified 
the bank and payable the order railroad station agent. 
The bank’s refusal was due the fact that the drawer had in- 
structed not pay the check. The drawer, was alleged, was 
the consignee carload corn and the station agent required 

him deliver the certified check before inspecting the corn. was 

also alleged that the station agent told the drawer that, found 
the corn unsatisfactory upon inspection, would not required 
accept and the check would returned him. The drawer 
refused accept the corn and when the check was not returned 
him directed the bank not pay it. was held that this was 
defense. Upon certifying the check and delivering the payee 


NOTE:—For similar decisions see Banking Law Journal Digest (Second 
Edition), 1066. 
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the situation was the same though the money had beeen with- 
drawn and redeposited the credit the payee and the plaintiff 
was entitled, therefore, enforce the check against the bank. 


Appeal from District Court, Kingman County. 

Action McAdoo, Director General Railroads, operating 
the Atchison, Topeka Santa Railroad, against the Farmers’ State 
Bank Zenda, wherein Smith intervenes. Demurrers answer 
defendant and intervener were overruled, and plaintiff appeals. Re- 
versed and remanded, with directions. 

PORTER, The plaintiff brought action against the Farmers’ 
State Bank Zenda recover upon check for $2,000 drawn upon the 
Zenda, and duly certified the bank. its answer, the bank attempted 
justify its refusal pay alleging that Smith directed not pay 
the check for certain reasons stated the answer, and the bank asked 
that Smith made party defendant. The plaintiff’s demurrer the 
answer and motion for judgment the pleadings were both overruled. 
Smith was made defendant and filed answer setting the same facts 
upon which the bank relies. demurrer his answer was overruled, 
and the plaintiff appeals. 

Smith’s answer, alleged that the certified check was required 
the plaintiff’s station agent condition precedent permitting 
him examine carload corn consigned him, without first sur- 
rendering the bill lading, and that the agent the same time agreed 
that would deliver the check duly certified the bank would 
permitted inspect and examine the contents the car, and the 
corn was found satisfactory and the grade and kind had purchased 
would permitted accept and remove from the car, but 
for any reason desired not accept the corn would not re- 
quired so, and the check would returned him. The answer 
shows that, upon the delivery the certified check, the agent broke the 
seals the car, the doors were opened, and Smith inspected and exam- 
ined the corn; that was unsatisfactory, and refused accept it. 
His answer alleged, further, that never paid the bank any money 
consideration for certifying the check, and that the plaintiff had paid 
consideration for the check its certification. were substantially 
the facts relied upon the bank its defense. 

Our Negotiable Instruments Law, §194 (Gen. Stat. 1915 §6715), 


“Where check certified the bank which drawn, the 
certification equivalent acceptance.” 


And section 196 (Gen. Stat. 1915, 6717) provides: 
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check itself does not operate assignment any part 
the funds the credit the drawer with the bank, and the bank 


not liable the holder, unless and until accepts certifies the 
check.” 


The purpose certified check that may circulate money, 
and has been said that— 


certified checks are circulate money and perform the 
useful purpose trade they have heretofore, the deposit them 
bank the credit the holder must be, far the rights the 
indorser are concerned, treated deposit money.” Blake Savings 

Bank Co., Ohio St. 189-201, 73, (20 [N. S.] 
290, 128 Am. St. Rep. 684, Ann. Cas. 210). 


“By the certification the bank enters into absolute undertaking 
pay the check when presented, any time before becomes 
barred the statutes limitations, and the bank estopped deny 
that possessed sufficient funds the drawer pay the check.” 


“Where check accepted the bank, this operates transfer 


the amount the holder, and the latter has right sue the bank 
afterward refuses pay.” 


The certification check amounts appropriation the 
money the drawer the hands the drawee the payment 
admitted liability the drawer, whether not there funds there. 

Bank Bank, Kan. 606-609, Pac. 746, 747, said: 


request upon bank that accept check request for the 
creation legal relation between the holder and the bank wholly 
without and beyond the purview the paper. such relation es- 
tablished imposes upon the bank liability party whom 
was not before bound all, and converts the privilege the bank 
pay funds into absolute and unconditional duty pay, 
matter what may the state the depositor’s account.” 


The opinion quoted with approval the following language from 
Kahn, Jr., Walton al., Ohio St. 195-205, 203, 208: 


“But after the bank has paid the check, placed itself under 

obligation pay it, the drawer’s power revocation ended. This 
new and specific engagement entered into the bank, which 
unconditionally pay the sum named the legal holder the check.” 


Blake Savings Bank Co., supra, was ruled: 
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“The object certifying check enable holder use 
money. The drawer indorser certified check cannot, after its 
delivery, revoke stop payment upon notice the drawee 
not pay, and bank that has received certified check for deposit 
and has credited the depositor with the amount it, bona fide 
holder and may enforce payment notwithstanding may, before 
payment the depositor, have received notice that the check was 
fraudulently obtained the depositor.” (Syl. 3.) 


Merchants’ Bank State Bank, Wall. 604, 647, 648 (19 
Ed. 1008), which leading case, said: 


“By the law merchant this country the certificate the bank 
certifying check, regards both parties, enable the holder 
use money. The transferee takes with the same readiness and 
sense security that would take the notes the bank. avail- 
able also him for all the purposes money. Thus continues 
perform its important functions until the course business goes 
back the bank for redemption and extinguished payment. 

“It cannot doubted that the certifying bank intended these con- 
sequences, and liable accordingly. hold otherwise would render 
these important securities only snare and delusion.” 


unnecessary inquire whether there was consideration pass- 
ing from the railroad company the drawer. were, the facts 
attempted plead show what amounted delivery the car and its 
contents into his possession, which would constitute consideration. 
The facts pleaded the answer the bank established defense 
its part. When certified the check, the latter ceased possess the 
character check and represented much money deposit payable 
demand the holder. effect, the certification operated the same 
though the bank had actually paid the money the railroad company, 
and the latter had immediately deposited its own credit. the 
check is, certified good, “in contemplation and operation law, 
the same the funds had been actually paid out the bank 
the holder, him redeposited his own credit, and certificate de- 
posit issued him therefor.” Dan, Neg. Inst. (6th Ed.) 1603. See, 
also, Morse Banks, 307-315; First Nat. Bank Leach, 350, 
Am. Rep. 708. 


Carnegie Trust Co. First Nat. Bank, 213 301, 306, 307, 
107 693, 694 (L. 1916C, 186), said: 


“We find authority for the proposition that bank may resist 
the enforcement its contract certification order make 
set-off available its depositor. common use such checks are 
treated for most purposes the equivalent cash. White Eiseman, 
134 101, 107 [31 276]. would unfortunate rule 
that would impair their ready acceptance the transactions com- 
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bank, may required litigate the question whether the maker 
the check had right counterclaim set-off, the transaction had 
not been safely closed until the cash has been collected. That has not 
heretofore been supposed true. the words Peckham, J., 
First Nat. Bank Jersey City Leach, 350, 353: ‘The 
bank virtually says that check good; have the money the 
drawer here ready pay it. will pay now, you will receive 
it. The holder says, no, will not take the money; you may certify 
the check and retain the money for until this check presented.’ 
the bank may resist payment whenever the drawer has omitted take 
advantage right set-off, the holder’s safety illusory.” 


error permit the drawer made party the action. 
The demurrer the bank’s answer should have been sustained. 

The judgment reversed, and the cause remanded, with directions 
enter judgment for the plaintiff. 

All the Justices concurring. 


DRAWEE BANK NOT LIABLE PAYING 
RAISED CHECK NEGLIGENTLY DRAWN. 


First National Bank Newsom Walling Son, Court Civil 
Appeals Texas, 218 Rep. 1080. 


Ordinarily bank liable its depositor where pays 
check his which has been fraudulently raised. this case 
was held that the bank was not liable where could show that the 
check had been drawn negligently permit easily 
raised. does not appear just how the drawer was negligent, but 
the check was raised from $12.40 $112.40, may presumed 
that the negligence consisted leaving spaces front the 
written and printed figures the check. 


Appeal from Camp County Court; Bryson, Judge. 

Action Walling Son against the First National Bank 
Newsom, Texas. From judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


LEVY, The appellees sued the appellant bank recover money 
alleged have been paid the bank certain forged checks charged 
appellees’ account. was alleged that one the checks was gen- 
uine check appellees for $12.40, but fraudulently raised the payee 
read $112.40. The bank, among other things, pleaded defense: 


“That the check for the sum $112.40 paid the defendant 


NOTE:—For similar decisions see Banking Law Journal Digest (Second 
Edition), 63, 67. 
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December 17, 1917, which the plaintiffs allege was raised from $12.40 
$112.40, was carelessly and negligently drawn plaintiffs 
easily made read $112.40, and that reasonably cautions and 
prudent person could detect the fraud, and that defendant did not and 
could not the exercise care and prudence detect the fraud; where- 
fore the defendant says that plaintiff should not recover the balance 
said raised check.” 


This plea was, exception the plaintiffs, stricken out the 
court, and the ruling made the basis assignment error. 

check forged signature and amount and form entirely with- 
out fault the depositor the bank, and such depositor entirely in- 
nocent any wrongdoing neglectful act. But the question entirely 
different where, here alleged, the drawer has actually drawn his check 
and has prepared negligently that can easily altered amount, 
and the bank officials could not proper care and diligence have detect- 
that the true amount had been fraudulently raised the payee 
amount. The pleading made the right the bank recover dependent 
solely upon finding negligence the part the drawer preparing 
the check. The authenticity the signature the check not involved. 
believed that the defendant entitled show, defense, be- 
tween and the depositor, that has done all that due care and fore- 
sight would suggest, and that the real and proximate cause the loss, 
making payment fraudulently altered check, was solely caused 
the negligence the drawer preparing the check that can 
easily altered without exciting the suspicion prudent and cautious 
man. Corpus Juris, 713; Cyc. 544. See Rouvant Bank, 
Tex. 610; Morris Bank, 37,Tex. Civ. App. 97, 36; Tel. 
Cas. 573. The person free from negligence should not suffer the loss. 
The drawer can blame, against the bank, one but himself, 
consequence his own negligence. 

The judgment reversed, and the cause remanded. 


RECOVERY MONEY PAID FOR UNDE- 
LIVERED WAR BONDS. 


Erdreich Zimmermann, New York Supreme Court, Appellate Division, 
179 Supp. 829. 


December 14, 1916, the plaintiff purchased from the de- 
fendants, dealers bonds, 10,000 marks the fifth German war 
loan bonds, paying for them the sum $1,775. The defendants 
did not have the bonds the time and they issued receipt, re- 
citing full payment and that the bonds would delivered against 
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the return the receipt the arrival the bonds from Europe. 
January, 1919, the bonds not having arrived, the plaintiff 
brought suit recover back the money which had paid the 
defendants for the bonds. The court held that the contract was 
valid when entered into, that the entry this country into the 
war did not cancel the contract, but merely suspended until 
the declaration peace and that the plaintiff was not entitled 
the return his money. 


Appeal from Appellate Term, First Department. 

Action Semuel Erdreich against Leopold Zimmermann and 
others. judgment for defendants the City Court was reversed 
the Appellate Term (107 Misc. Rep. 508, 176 Supp. 762), and 
defendants appeal permission. Reversed, and judgment City 
Court affirmed. 


MERRELL, Defendants have appealed, permission 
this court, from determination the Appellate Term reversing 
judgment recovered the defendants City Court the City 
New York for $67.97, costs, upon verdict jury, who found for 
said defendants under direction the trial court. 

The action was recover the sum $1,775, with interest, which 
sum plaintiff paid the defendants December 14, 1916, the pur- 
chase price 10,000 marks the fifth German war loan bonds, 
but which bonds, the time the payment the purchase price 
thereof, had not then been received the defendants, and were not 
delivered the plaintiff. The defendants are large dealers bonds 
and securities, and, prior the purchase the bonds question 
the plaintiff, had purchased from German bank portion said issue 
bonds. This action brought recover the moneys thus paid 
plaintiff defendants upon alleged rescission the contract 
plaintiff because defendants’ failure deliver said bonds 
plaintiff within reasonable time. The purchase these bonds 
December 14, 1916, and the payment plaintiff the money which 
seeks recover this action, was time prior the entry 
the United States into the World War. that time, however, Ger- 
many was war with other European countries, and blockade 
effect, the result which there was communication between 
Germany and this country. Owing such blockade, the 
were not the possession such bonds, although they had pur- 
chased the same the banking institution Germany. 

matter fact, the bonds, the time the purchase 
plaintiff had not been issued the German government, but lieu 
thereof the said government had issued interim certificates for said 
bonds, and the defendants, their German agents, had received and 
held such interim certificates for the bonds which they had thus pur- 
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chased, and, the time the said sale the 10,000 marks said 
bonds the plaintiff, defendants held Germany sufficient said 
interim certificates cover the plaintiff’s purchase. the date 
the purchase the bonds the plaintiff from defendants, the former 
called upon the latter their place business, and inquired about 
German marks; the plaintiff saying one the defendants, with 
whom talked that occasion, that was informed that the marks 
were low cents, and that, being the neighborhood, came 
inquire concerning the same. testifies that the defendant 
replied that the marks were then higher and going up, and that said 
defendant advised plaintiff buy the bonds the fifth war loan 
better speculation. Thereupon the plaintiff purchased 10,000 marks 
said loan, paying therefor the said sum $1,775. The bonds 
were not delivered, and the defendant explained plaintiff that 
they were still Germany but the defendants issued their own interim 
certificates writing the plaintiff, certifying the sale the 10,000 
marks the fifth war loan the German government per cent 
bonds, total net price $1,775, the receipt which sum said 
certificate acknowledged the defendants. the same time the 
fendants delivered the plaintiff another certificate, follows: 


“Zimmermann Forshay, 
“Members the New York Stock Exchange, 

“No. 5029 Dated Dec. 14, 1916. 

“This certify that Mr. Sam has paid ($1,775) 
seventeen hundred seventy-five and 00/100 dollars for Mark 10,000 
German government bonds, fifth war loan (ten thousand marks), 
exclusive April 1917, coupon. The aforesaid securities are 
delivered our office against return this interim certificate, 
upon arrival from Europe. 

“Zimmermann Forshay.” 


this last-mentioned receipt was thus expressly provided that 
the securities purchased, and for which plaintiff then paid, were 
delivered against return the interim certificate that defendants issued, 
upon the arrival said securities from Europe. The plaintiff testi- 
fied that was assured the defendant with whom dealt that 
the bonds would arrive the next steamer. This defendants deny. 
matter common knowledge that the time this transaction 
there was communication between Germany and the United States, 
and the plaintiff admits that was aware such conditions. the 
other hand, one the defendants, Leopold Zimmermann, testified that 
the inability the defendants deliver said bonds the time 
the purchase, thereafter, was due entirely the blockade against 
Germany, and that the time the trial the defendants had 
been unable procure said bonds, deliver the same the plaintiff. 


—— 


! 
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‘The defendant Zimmermann further testified that, the time the 


purchase said bonds plaintiff, plaintiff was told that the German 
government was issuing that time interim certificates only, and that 
would require perhaps five six months before the definite bonds 
would ready for delivery abroad, and that hence, for the present, 
actual bonds could sold, except the interim certificates, and 
that the bonds which the plaintiff purchased would delivered just 
soon possible. The plaintiff denied that was told that would 
require six months’ get the bonds, and insists that the under- 
standing was that they should arrive the next steamer. 

that may, the certificate issued the defendant plain- 
tiff the time the sale clearly and unequivocally stated that the 
securities were delivered the office the defendants, against 
the return the interim certificate then issued them, “upon ar- 
rival from Europe.” Concededly the bonds question had not arrived 
from Europe the time the trial this action, although the defend- 
ants testified active and persistent efforts their part obtain 
said bonds for delivery the plaintiff. the time the purchase 
these bonds the plaintiff was entirely familiar with the existing con- 
ditions and the fact the blockade against Germany. the time 
the transaction, negotiations were under way for cessation hos- 
tilities, and peace between Germany and the other warring nations 
seemed probable. Early 1917 became apparent that immediate 
peace would effected, and time went became probable that 
the United States would enter the conflict. February, 1917, the 
plaintiff called upon the defendants their place business and 
inquired with reference his bonds, and was told the defendant 
Zimmermann that the bonds had not yet arrived, and that the plaintiff 
must have patience. made demand for said bonds that 
time, but merely called inquire concerning the same. 

Afterwards, April, and after state war had been declared 
between the United States, and Germany, the plaintiff again called upon 
the defendants and then demanded, not the bonds which had pur- 
chased, but that the defendants pay back him the money which 
had paid therefor. that time the defendant Zimmermann stated 
that was sorry that the bonds were not there; that the bonds could 
not there, because there was war going on; and again told the 
plaintiff that should have patience. Plaintiff replied this that 
was not asking for the bonds, but wanted his money back. His demand 
for the return his money being refused, the plaintiff claims have 
thereupon rescinded the said agreement sale, because the failure 
the defendants deliver the bonds within reasonable time after 
the sale thereof the about January 28, 1919, 
nearly two years later, and when concededly the bonds which had 
bought had greatly depreciated value, plaintiff brought the present 
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action recover defendants said moneys paid him, with interest. 

Upon the trial the plaintiff relied entirely upon his alleged rescis- 
sion the contract sale because the nondelivery said bonds 
defendants within reasonable time. the close the evidence 
both sides moved for the direction verdict, and the trial court 
held that, under the agreement between the plaintiff and the defendants, 
the defendants were only bound deliver the bonds purchased upon 
their arrival here, and that cause action existed plaintiff’s 


favor for the purchase price thereof. Thereupon verdict was directed 


the trial court defendants’ favor and against the plaintiff. The 
judgment entered upon such directed verdict was reversed the Appel- 
late Term, and judgment was directed for the plaintiff for the relief 
demanded the complaint. The reversal was upon the ground that, 
while the contract the time was made was entirely legal, be- 
came invalid when this country entered the war, and that the plaintiffs 
thereupon had cause action against the defendants recover the 
moneys paid him for moneys had and received. 


The reversal the Appellate Term the judgment the City 
Court was upon theory entirely foreign any allegation the 
complaint. The ground for such reversal was not suggested the trial 
the action. The complaint alleges cause action upon alleged 
rescission the contract because defendants’ neglect deliver the 
bonds which they within reasonable time. The Appellate Term 
entirely ignored the theory upon which the action was brought, and 
upon which the case was tried, and rested its decision upon the 
ground that the contract, lawful the time was made, had become 
invalid circumstances beyond the control either party, and that 
the plaintiff might therefore bring action recover back the moneys 
paid though contract had ever been made. 


Upon the theory the plaintiff, alleged the complaint, and 
upon which the action was tried the City Court, think the plain- 
tiff cannot recover. Upon the papers delivered the plaintiff the 
defendants, the sale the bonds themselves was completed trans- 
action. The plaintiff paid the full purchase price therefor, and only 
remained deliver said bonds upon their arrival from Europe. The 
certificates themselves indicate that the transaction was sale, and not 
mere contract sell. The mere postponement delivery did not 
affect the sale, the sale was fully accomplished, and was final 
upon delivery future date. Under section 100, rule the 
Personal Property Law (Consol. Laws, 41), provided: 


“When there unconditional contract sell specific goods, 
deliverable state, the property the the buyer 
when the contract made and immaterial whether the time pay- 
ment, the time delivery, both, postponed.” 


= 
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See, also, Sanitary Carpet Cleaner Reed Mfg. Co., 159 App. 
Div. 587, 145 Supp. 218. 

The transactions between the plaintiff and the defendants was that 
executed contract sale. thereby became the owner 
the bonds question, and for which then paid. The only act 
that remained was deliver his bonds upon their arrival from Europe. 
Time was not the essence the contract, and therefore defendants’ 
failure deliver the bonds any particular time afforded the plaintiff 
right rescind the sale. Taylor Goelet, 208 253, 101 
867, Ann. Cas. 1914D, 284; Sturges Burn Mfg. Co. American 
Separator Co., 158 App. Div. 63, 142 Supp. 697. 

Moreover, was expressly stipulated the parties that the se- 
curities were delivered the office the defendants, against 
return the interim certificate which they issued the time the 
sale, upon arrival the bonds from Europe. Therefore the delay 
the defendants deliver said bonds was consequence. the 
defendants unnecessarily and unreasonably failed and neglected de- 
liver said bonds, then the plaintiff might have cause action against 
said defendants recover any damages which may have sustained 
reason the unjustified withholding from him said securities 
the defendants. 

matter common knowledge that, when the United States 
became involved the World War, German securities depreciated 
value, and unquestionably such fact was the incentive for plaintiff, 
April, 1917, demanding back his money rather than the delivery the 
bonds, which had purchased speculation. 

the ground upon which the learned Appellate Term bases its 
decision, reversing the judgment the City Court, that the contract, 
while legal the time was made, became illegal and incapable exe- 
cution after state war existed between the United States and 
Germany, not think such consideration should effect reversal 
the action the trial court. such claim was made the plain- 
tiff, either his complaint upon the trial. Furthermore, seems 
that this contract, valid when made, should not held 
have been destroyed the severance peaceful relations between 
this country and Germany. The contract with reference the sale 
these bonds was not between citizen this country and one who 
our declaration war with Germany became alien enemy. 
Both parties this contract were citizens, least, residents the 
United States. Concededly, the time was made, the contract was 
valid and proper one. Had the sale these bonds, which was 
made December 14, 1916, been date after our entry into the 
Werld War, notwithstanding the contract was not between American 
citizen and citizen enemy government, still, the result the 
sale being furnish money the German government with which 
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prosecute the war, the trasaction, manifestly, would illegal. 
whether the present sale was any way affected our declaration 
war matter some doubt. the moneys paid the plaintiff 
for said bonds had, fact, been forwarded Germany prior our 
entry into the war, then the mere consummation the transaction 
the delivery the bonds themselves after entered the war, 
would matter little importance; but, the payment plain- 
tiff’s moneys Germany awaited the delivery the bonds that 
government, then, course, the declaration war should have 
once halted the transaction. 


seems that the Appellate Term was error holding 
that the obligation the defendants deliver the bonds purchased 
the plaintiff ended with the outbreak the war. most, the 
delivery said bonds was suspended during hostilities. Until the 
declaration peace, delivery the bonds would impossible; but 
when peace shall come, eventually must, then the valid transaction 
the sale the bonds, which has been suspended during hostilities, 
may completed the delivery said bonds. other words, our 
entry into the war did not cancel valid contract between plaintiff 
and defendants, but merely suspended the same until peace shall 
declared. The plaintiff, who purchased these bonds purely specu- 
lation, should not permitted rescind such purchase merely because 
succeeding events may have lessened the values the securities, which 
purchased. The transaction was entirely legal one its incep- 
tion. The plaintiff had entire right, saw fit, purchase the 
securities the German government, with whom this country was not 
then war. whatever extent state war between this country 
and Germany may have forbidden the active continuance such deal- 
ing, the consummtion the contract long hostilities continued, 
when peace once declared, there certainly can public policy 
against the delivery the plaintiff the bonds which, prior the 
war, had purchased, and for which had paid. 

This sale, within technical definition, executed contract. 
executed contract has been defined contract wholly performed 
one side, while executory contract contract which either wholly 
unperformed, under which there remains something done, 
both sides. Inasmuch express stipulation between the parties 
the bonds suit were delivered only their arrival from 
Europe, and appearing conclusively that prior the commencement 
this action such arrival was prevented conditions for which 
neither party was responsible, the contract should preserved during 
the continuance hostilities between this country and Germany, and 
net dissolved such war conditions. was said Mutual Life Ins. 
Co. Hillyard, Law, 444, Am. Rep. 741: 
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“There reason why ante bellum contracts, not entirely execu- 
tory, should not preserved from dissolution the extent that they 
are not inconsistent with the duties and requirements the condition 
hostilities. The test dissolve pre-existing contract its essen- 
tial antagonism the state war. The tendency adjudi- 
cation preserve and not destroy pre-existing contracts. ere 

tformance can had without contravening the laws war, the ex- 
istence the contract not imperilled, and, even 
impossible, the contract may still, when partly executed, preserved 
ingrafting necessary qualifications upon it, suspending its im- 
possible provisions, made the act the law. the contract 
question can saved while the war lasts, should be.” 


therefore the opinion that should not hold that the 
contract sale question, even though executory, was ren- 
dered illegal the state war between this country and Germany, 
and that, most, performance said contract was suspended during 
the existence hostilities. 


therefore the opinion that the determination the Appel- 
late Term should reversed, with costs, and that the judgment the 
City Court should reinstated and affirmed, with costs. All concur. 


WAIVER NOTICE DISHONOR. 


Hurlburt Bradley, Supreme Errors Connecticut, 109 Atl. 
ep. 


The defendant was indorser note payable six months after 
date. The note was dated March 20, 1897. The note was not pre- 
sented for payment the maker maturity, nor was notice 
dishonor given the indorser. But the maker and indorser paid 
the interest semiannually down March 20, 1918. About that time 

the defendant indorser verbally promised the holder that would 
pay the note. was held that this amounted waiver pre- 
sentment and notice and that the defendant was liable the note. 
The fact that did not know that the note had not been presented 
was immaterial. was sufficient that knew that there had been 

notice dishonor. 


Appeal from Court Common Pleas, New Haven County; Earnest 
Simpson, Judge. 

Action Minnie Hurlburt against Miles Bradley and 
Dwight Russell, the maker and indorser respectively promissory 
note. Verdict set aside against the indorser, and plaintiff appeals. 
Error. 


March 20, 1897, the defendant Bradley, his promissory note, 


NOTE—For similar decisions see Banking Law Journal Digest (Sec- 
ond Edition) 749-754. 
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promised pay the order the defendant Russell $500 six months 
after date the maker’s office, and the defendant Russell indorsed the 
note the plaintiff. The complaint alleges that the time the 
indorsement was understood and agreed that the indorser waived 
presentment and notice dishonor, and also alleges that the note was 
not presented for payment the time and place therein provided, and 
was not paid maturity, and the plaintiff did not give the defendant 
Russell notice nonpayment, and that Russell afterwards, with full 
knowledge these facts, promised and agreed pay the note. the 
trial appeared that semiannual payments interest had been made 
the maker and indorser the note down March 20, 1918; that 
about that time, the plaintiff having demanded payment the note, 
the two defendants called the plaintiff’s residence, and after some 
conversation the defendant Russell promised pay the note. There 
was verdict for the plaintiff against both defendants, and the trial 
court motion set aside the verdict the defendant Russell 
the ground that there was evidence which would justify the jury 
finding that the new promise was made with knowledge the part 
the defendant Russell that demand had been made the maker 
the note maturity. 


BEACH, (after stating the facts above.) evidence was 
offered support the allegation express waiver the pre- 
sentment and notice the time the indorsement; and the first 
question whether new promise pay, made the indorser long 
after his discharge omission make presentment and give due notice 
dishonor, revives his liability indorser when the promise made 
with full knowledge the laches the holder. 

Until the Negotiable Instruments Act 1897 the rule Con- 
necticut was that stated the headnote Huntington Harvey, 
Conn. 124: 


“The promise the indorser note, payable third person, and 
him assigned the holder, pay the note, made after the indorser 
had become discharged from his liability, the laches the holder, has 
legal efficacy, being without consideration.” 


principle this would seem follow from the language the 
indorser’s contract. The indorser not surety. When his contract 
expressed simple indorsement, only secondarily liable. 
addition the implied warranties his contract, defined section 
4424, that due presentment the note shall paid according its 
tenor, and that, dishonored, and the necessary steps dishonor are 
duly taken, will pay the amount thereof the holder any sub- 
sequent indorser who has been compelled pay it. This the contract 
which was implied law before the statute, and, stated shortly, is: 

contract for payment conditioned due presentment the 


maker for payment and due notice dishonor.” Spencer Allerton, 
Conn. 410-417, Atl. 778, 779 (13 806). 
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the holder fails perform these conditions, the result is, 
stated section 4447, that “any indorser whom such notice 
not given discharged.” true that the word “discharged” 
applied debts and debtors used two senses—it may mean 
discharge performance which puts end the obligation well 
which leaves the obligation unfulfilled, and hence capable supporting 
new promise. applied the contract indorsement, discharge 
failure give notice dishonor would seem leave obligation 
the part the indorser unfulfilled, and hence leave support for 
new promise pay. 

easy see why such promise made after the time for giving 
notice dishonor has passed should taken admission that due 
notice dishonor was fact given, when that fact dispute. And 
when the question whether the notice was given within reasonable 
time, proper manner, such promise may well taken 
admission that the notice was reasonable and regular. Breed Hill- 
house, Conn. 523-528. this case such question fact 
dispute. The complaint alleges that the note was not presented for 
payment, and that notice dishonor was given. admits that the 
indorser was discharged; and hard see how liability can 
created more than ten years afterward new promise without fresh 
consideration. 

Nevertheless, has long been the law England and most the 
United States that indorser who has been discharged may make him- 
self liable new promise. satisfactory explanation this rule 
has been brought our attention. Edwards says that indorser 
not bound new promise matter contract, for wants 
consideration; but puts the ground waiver the objec- 
tion that the proper steps had not been taken charge the indorser.” 
Edwards, Bills and Notes, 869. Daniels says that the object the 
presentment and notice avoid possible injury the indorser, that 
the new promise assurance that injury was fact suffered, 
and then concludes that the new promise not revival the liability, 
“but declaration that there was ground for the only plea which 
could discharged.” Daniels Negotiable Instruments, 1147a. 
Neither these explanations consistent with the conditional nature 
the indorser’s contract. the other hand, Parsons very frankly 
admits his inability explain the rule applied indorsers, and sug- 
gests that the cases which establish the rule may have arisen with 


reference the liability the drawers bills who received the money 
originally and were morally bound pay. Parsons, Notes and Bills, 


612. Hopes Alder, reported note Derbishire Parker, East, 
bears out this suggestion; but the general effect produced the 
earlier cases collected the learned opinion Cowen, J., Tebbetts 
Dowd, Wend. (N. Y.) 379, that the doctrine waiver after 
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maturity, applied indorsers, was adopted under the influence 
the law suretyship and without much regard the conditional limi- 
tations the contract indorsement. 

But, however that may be, our decision controlled section 
4467, which provides that notices dishonor may waived either 
before giving notice after the omission give due notice, and that 
the waiver may express implied. the language the Kentucky 
court, when confronted with the same situation, feel that the fore- 
going provision was intended “to put force this state the rule 
that had theretofore been adopted majority the states.” Me- 
chanics’ Bank Katterjohn, 137 Ky. 427, 125 1071, Ann. Cas. 
1912A, 439. 


The statute puts the revival liability the ground waiver, 
and this case waiver new promise pay. have that effect 
the promise must have been made with full knowledge the facts, 
and the next question whether the evidence supports the verdict 
that respect. The general rule that the burden proving waiver 
rests upon him who asserts it; and this case the complaint expressly 
admits that the indorser was discharged, and expressly alleges sub- 
sequent waiver new promise made with full knowledge the 
facts. The evidence offered support these allegations stops with 
proof the new promise and with proof that the note was not presented 
for payment and that notice dishonor was given. may fairly 
said, notwithstanding the lapse time, that the defendant indorser, 
when made the new promise, knew that notice dishonor had 
been given, for was the one notified. But there evidence 
whether knew that the note was not presented for payment, 
unless such knowledge the lack inferred from the sur- 
rounding circumstances. think, however, that this particular 
case quite immaterial whether not the indorser knew the failure 
present the note. The question whether the new promise was 
made with intent relinquish known right, this case known 
immunity arising from the laches the holder. new promise made 
with knowledge the fact that notice dishonor had been given 
sufficiently manifests that intent. When the intent relinquish the im- 
munity established, the waiver complete. adds nothing prove 
that the indorser also knew that the note had not been presented for pay- 
ment, and detracts nothing prove that thought had been pre- 
sented. sufficient that, knowing was immune from liability 
because the holder’s laches, nevertheless promised pay. 

There error, and the case remanded, with directions enter 
judgment against the indorser, Russell, upon the verdict. 

The other Judges concurred. 
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ACTION NOTE. 
Dysert Weaver, California District Court Appeal, 189 Pac. Rep. 492. 


allegation action note that “$91.87, the interest 
said promissory note October 1916, has been paid, and 
that other further sum has been paid thereon,” sufficient 
allegation the non-payment the note. cannot construed 
averment that only $91.87 interest has been paid. 


Action Walter Dysert and another against William Weaver 
and others. From judgment for plaintiffs, defendants appeal. Af- 
firmed. 

FINLAYSON, P.J. This action upon promissory note 
executed defendants. Plaintiffs are the payees named the note. 

Upon the trial, when plaintiffs sought introduce their evidence, 
defendants objected upon the ground that the complaint does not state 
cause action. claimed that there sufficient allegation 
nonpayment. The complaint alleges that “$91.87, the interest said 
promissory note October 1916, has been paid, and that other 
further sum has been paid thereon.” Appellants contend that the word 
“thereon” modifies the word “interest,” and that this allegation amounts 
more than averment that more has been paid the in- 
terest than $91.87. cannot assent this construction the plain 
and unambiguous language the complaint. think quite clear 
that the word “thereon” refers the words “promissory note,” and that 
the allegation equivalent avérment that all the interest that 
accrued October 1916, has been paid, and that other 
further sum has been paid the note. 

There merit the contention that the complaint should have 
alleged that plaintiffs are the “owners and holders” the note. 
action the payee against the maker, sufficient allege the execu- 
tion and delivery the note plaintiff, without alleging that the 
owner and holder. will presumed that the payee note, pos- 
session thereof, the owner. Bank Shasta Boyd, Cal. 604, 
Pac. 337; Locke Klunker, 123 Cal. 231, 239, Pac. 993; Yellow 
Jacket, etc., Co. Holbrook, Cal. App. 687, 142 Pac. 128; 
886, title “Bills and Notes,” par. 1159. 

The appeal wholly without merit. inconceivable that could 
have been taken with any reasonable hope success. Because the ap- 
peal manifestly frivolous, appellants, think, should pay respondents 
such damages may just. consider $100 proper sum 
charged. 

ordered that the judgment affirmed, and that respondents re- 
cover appellants the sum $100 damages. 


QUESTIONS AND ANSWERS PERTAINING 
THE LAW BANKING AND 
NEGOTIABLE INSTRUMENTS 


John Brady. 


(Editor’s Note: This the third series papers, presenting 
and answer form the law banking and negotiable instruments. 
the series will published each month hereafter. The questions 
and answers, given this series, will form part book, now the 
course Mr. Morehouse, Assistant Cashier the 
Guaranty Trust Savings Bank, Los Angeles, California. addition 
uestions law Mr. Morehouse’s book will contain questions bank prac- 
tice and business building.) 


INDORSEMENT AND TRANSFER 


Questions 


What the meaning negotiation? 

How instrument payable order negotiated? 

The payee note handed his agent and verbally author- 


ized him indorse the payee’s name and sell the note. Does in- 
dorsement made the agent under such authority pass good title 
the note? 

note payable minor. Does his indorsement pass good 
title the paper? 

note payable the order and The payees are not 
partners. the indorsement one them sufficient pass title? 

one the payees sufficient pass title. 

maturity the note not paid. What are A’s rights against and 

note payable bearer indorsed the holder the order 
sells the note his indorsement necessary the transfer? 

10. note payable bearer indorsed the holder the or- 
der transfers the note without indorsement. What are 
B’s rights against the indorser? 

11. The payee note wrote the back guaranty payment 
the within note” and signed his name. this sufficient pass title 
the note? 

12. The holder note for $500 indorsed “Pay $400 out 
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this note.” Can the indorsee enforce against the maker for the 
amount indorsed him? 

13. Can instrument transferred after maturity? 

14. What are the different kinds indorsement? 

15. indorsement written across the face instrument 
valid. 

16. The payee note, for the purpose transferring it, wrote 
his name under that the maker. Was this sufficient transfer the 
note and was the person signing liable maker indorser? 

17. Can instrument indorsed separate writing? 

18. indorsement made paper pinned negotiable in- 
strument valid? 

19. indorsement written lead pencil valid? 

20. indorsement made rubber stamp valid? 

21. The payee note wrote the back it: “Pay the or- 
der Kinney,” but did not sign his name. this valid in- 

22. note was made payable Bowen. The payee’s correct 
name was Bohan. indorsed Bowen. the indorse- 
ment valid? 

23. What special indorsement? 

24. What the effect special indorsement? 

25. The holder instrument indorsed “Pay A,” signing 
his name, but not using the words “or order” the indorsement. 
this valid special 

26. What blank indorsement? 

27. What the effect blank indorsement? 

28. note indorsed blank was delivered for value. 
wrote above the blank indorsement “Pay the order A.” Does this 
affect the validity the instrument any way? 


Answers 


instrument negotiated when transferred from one 
person another such manner constitute the transferee the 
holder thereof. Neg. Inst. Law, §60. 

delivery; may indorsed but indorsement unnecessary. 
Neg. Inst. Law, §60. 

the indorsement the holder completed delivery. Neg. 
Inst. Law, §60. 

Yes; authority indorse and transfer negotiable paper may 
given verbally. Bank Hohn, 146 Mo. App. 699. 

Although the minor not liable his indorsement valid 
title the note passed. Neg. Inst. Law, §41. 
The note must indorsed both payees unless one them 
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authorized mdorse for the other. Fordyce Nelson, Ind. 447. 


Where instrument payable either two payees one 
may indorse. Union Bank Spies, 151 Ia. 178. 


may enforce the note against the maker payee, but has 
rights against Neg. Inst. Law. Law, §80. 

No, where instrument payable bearer, indorsed specially, 
may nevertheless further negotiated delivery. Neg. Inst. Law, 
§70. 


10. While may enforce the note against the maker has 
rights against the indorser. such case the indorser liable only 


such holders make title through his indorsement. Neg. Inst. Law, 
§70. 


11. While there some dispute among the authorities gen- 
erally held that writing this form indorsement sufficient 
pass title the indorsee and that the person signing such writing 
indorser with enlarged liability. also liable guarantor and 
guarantor not entitled notice dishonor. 

12. No, the indorsement part note does not operate 
negotiation. Lindsay Price, Tex. 282. L., Sec. 62. 

13. Yes, but the indorsee takes only such rights the instrument 
his indorser had. not holder due course. 

14. Special blank, restrictive, qualified and conditional. Neg. Inst. 
Law, §63. 

15. Yes, intended indorsement. Com. Butterick, 100 
Mass. 12. 

16. The signature was sufficient pass title and the liability the 
person signing was that indorser. Fisher Lumber Co.v. Robbins, 
Kans., 180 Pac. Rep., 264. 

17. The indorsement must written the instrument itself, 
paper attached thereto, called allonge. separate writing can 
constitute only assignment. Columbus Nat. Bank Leonard, Ga. 
805. L., Sec. 61. 

18. No. Clark Thompson, Ga., So. Rep. 925. 

19. Yes. Cooper Bailey, Me. 230. 

20. Yes. Lynn Bank Smith, 132 Mass. 227. 

21. No, indorsement must signed. Myers Wright, 
284. 

22. Yes. The payee, such case, may, thinks fit, add his 
proper signature. Neg. Inst. Law, §73. 

23. indorsement which specifies the person whom 
whose order the instrument payable. Such indorsement some- 
times called indorsement full. Neg. Inst. Law, §64. 

24. instrument indorsed not payable bearer; the in- 
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dorsement the indorsee necessary the further megotiation the 
instrument. Neg. Inst. Law, §64. 

25. Yes, special indorsement does not require the words “or 
order,” since the indorsement transfers the instrument with all its 
attributes, including its negotiability. Halbert Ellwood, Kan. App. 
95. 

26. indorsement which specifies indorsee; usually consists 
the name the indorser written the back the instrument. Neg. 
Inst. Law, §64. 

27. renders the instrument payable bearer and negotiable 
delivery. Neg. Inst. Law, §64. 

28. No, the holder may convert blank indorsement into special 
indorsement writing over the indorser’s name any contract not in- 
consistent with the character the indorsement. Neg. Inst. Law, §65. 

balance the questions and answers “Indorse- 
ment and Transfer” will published the July issue. 


WOOL AND WOOL MANUFACTURE 


very interesting booklet upon Wool and Wool Manufacture written 
primarily for the layman has been issued The First National Bank Boston. 
has been written Mr. James Paul Warburg the staff The First 
National Bank and follows the wool industry from the raising the sheep 
the marketing the finished products. 

The United States grows only about one-half the wool consumed this 
country and 70% the wool imported comes into the United States through 
the Port Boston. About one-half this amount, 35% all the wool 
imported into the United States financed The First National Bank 
Boston, which evident speaks with authority concerning the industry. 

Part the booklet devoted the raw material and covers such 
subjects sheep raising, shearing, and marketing fleece wools and general 
wools. 

Part covers the various processes worsted manufacture. 

Part covers woolen manufacture. 

Part devoted the financial aspect the wool industry. This section 
gives brief the methods financing from the raisers sheep the dis- 
tributors the manufactured products. 

The booklet written with little technicality possible and contains 
only such statistics are necessary for the adequate understanding the 
subject. generously supplied with illustrations. 

This booklet will found great interest those who are engaged 
any branch the wool industry and those indirectly connected therewith. 
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This department places your service able legal talent 
and experis banking and financial Inquiries 
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published unless requested. 


CONDUCTED JOHN EDSON BRADY THE NEW YORK BAR 


CAUTION 


submitting question essential that all the facts involved clearly set forth. the 
question relates check, bill exchange, note, other negotiable instrument, any 
paper document, copy should sent, also copies letters having reference the trans- 
action out which the question arises. 


COLLECTION CHECKS FEDERAL RESERVE BANK 


Kentucky. 
Editor, Banking Law 

Dear The Federal Reserve Bank gathering checks, for par clear- 
ing, all over the country. These checks are being endorsed, rubber stamp 
and would like ask whether not, your opinion, have legal right, 
demand the proper ink endorsement, the authorized agent, each and 
every endorsement said check, when cash demanded, payment, over our 
counter, other words has always been customary, this section, de- 
mand endorsements, ink, each and every check where cash paid. 
you can enlighten along this line will thank you advise us. 

Very truly yours 
CASHIER. 

Answer: The United States District Court, Northern District 
Georgia, has held, the case American Bank Trust Co. 
Federal Reserve Bank Atlanta, that Federal Reserve Bank 
within its powers presenting checks banks which are nonmem- 
bers the Federal Reserve System, over the counters such banks, 
where they refuse remit for checks par through the mail. 

The decision referred was published the April issue the 
Banking Law Journal. 

this decision reference was made the form indorsement 
used the checks involved. However has been held that rubber 
stamp indorsement valid and passes title the check which bears 
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it. stranger should enter bank with check the bank, in- 
dorsed the payee’s name with rubber stamp, the bank would un- 
doubtedly justified refusing payment. fact the bank would 
justified refusing payment check indorsed rubber stamp 
any case where the bank had bona fide doubt the authenticity 
the indorsement. But, where the accredited agent Federal Re- 
serve Bank, any other corporation individual, properly known 
the drawee bank, presents such checks, opinion that the 
bank has right refuse payment, merely because the indorsements 
are not written pen and ink. 


WAIVER PROTEST AND NOTICE 
Editor, Banking Law Journal: 

Dear herewith enclose form note used this bank. your 
opinion there any question but that this note will absolutely hold the 
first, case notice non-payment protest not legally given; second, 
case extension time payment given without authority the endorsers 
other than contained this note? 

Does that provision the note wherein the endorser binds himself thereon 
principal, bind him all respects the same the actual maker the note 
who receives the benefit thereof? 

there any question whether not endorser would abso- 
lutely held under these two circumstances, would waivers printed the back 
the note under which the endorsement would appear make the note any safer 
these respects than embodied the face the note? 

Yours truly, 


Bank W., Washington 

with interest from date, until paid, the rate ....... per cent. per annum. 


whole sum both principal and interest become immediately due and col- 
lectible the option the holder this note. Principal and interest payable 
Gold Coin. For value received, each and every party signing en- 
dorsing this note hereby waives presentment, demand, protest and notice non- 
payment thereof, binds himself thereon principal, not surety, and 
promises case suit instituted collect the same any portion thereof, 
pay such additional sum the Court may adjudge reasonable attorney’s fees 
such suit, and agrees remain bound, notwithstanding any extension 
extensions that may made any party liable this note, and consent hereby 
given any such extension extensions, and agrees, case suit brought 
collect this note any part thereof, that the option the holder hereof, 
the venue said suit may laid Chelan County, Washington. 


Answer: doubt that the waivers expressed the note 
bind all indorsers the same manner though they had been printed 
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the back the note. matter fact the face instrument 
the proper place for waivers printed. The Negotiable Instru- 
ments Law, which force Washington, provides that where 
waiver embodied the instrument itself, binding upon all parties, 
but where written above the signature indorser binds him 
only. 

The liability indorser who has waived protest, presentment 
and notice similar that maker. The holder such case may 
entirely ignore the maker and proceed against the indorser. fact the 
indorser’s liability may said greater than that the maker. 
instance, the payee‘s indorsement were forged subsequent in- 
dorser would liable whereas the maker would not liable. 

One thing which attention might called that the note pro- 
vides that the parties consent any extensions time that may 
granted. There are number decisions which hold fhat such 
provision renders note non-negotiable. These decisions are based 
that provision the Negotiable Instruments Law, which requires 
negotiable instrument payable fixed determinable future 
time. 


STOPPING PAYMENT POSTDATED CHECKS 


New 
Editor, Banking Law Journal: 

Dear Sir: One our depositors delivered post dated check for $450 pay- 
able bearer, the details which transaction are not familiar with. The 
check was presented for payment the date was dated coming 
through one our New York correspondents and bearing two three inter- 
mediate bank endorsements. Can payment such check, payable bearer, 
stopped? expression your opinion will greatly appreciated. 

Very truly yours, 
TREASURER. 

Answer: drawer check has the right stop payment 
any time before has been paid certified. The fact that the 
check postdated has effect his rights this regard. The post- 
dating check merely means that does not become effective 
negotiable instrument until the day its date arrives. When that day 
arrives all respects valid negotiable instrument. 

drawee bank has right pay postdated check prior the 
time for which dated. The drawer has least until that day 
stop payment. And his order stop payment reaches the bank any 
time before the check has been certified paid binding the 
bank. 

The fact that the drawer the check has the right stop pay- 
ment does not mean that may not held liable the check. The 
payee other holder may enforce against him unless has some 
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valid defense it. The bank, however, not interested this phase 
the question. the order stop payment reaches the bank time 
should carry out and let the parties settle the matter liability 


the check between themselves. 


OVERSEAS TRADE 


The Monthly Review for May, published the London Joint City Mid- 
land Bank, London, England, makes the following statements concerning the 
value and tonnage the overseas trade: 

“Trade figures for April made, the whole, favourable showing. Imports 
167 millions were lower than for any month since November last, whilst ex- 
ports home products and manufactures were the unprecedented figure 
106 millions. Re-exports were down millions the March total, but the ad- 
verse trade balance was reduced millions. 

“Further substantial reduction was seen the value meat imports which 
stood millions compared with and millions July and August last 
respectively. The recent exhortation the Food Controller eat more mutton 
and less bread confirms the indication these figures that regards meat 
are well-stocked. 

“The depreciation the exchange between this country and those countries 
from which our chief imports are derived continues with ill-effects upon our 
adverse trade balance, whilst the recent acute depreciation the French and 
Italian exchanges has resulted the cancellation and holding-up buying 
orders, notably the boot and hosiery trades. British exports have therefore 
been limited that extent. 

“Total exports for April were valued millions, millions less 
than the previous month. must remembered, however, that the Easter 
occurred during April with consequent considerable hindrance pro- 
duction. 

“Imports 1920 were 3,216,000 tons more than 1919. this increase 
1,295,000 tons was food, drink and tobacco, 1,462,000 tons raw materials 
and 461,000 tons manufactured goods. Compared with 1913 this year’s ton- 
nage was lower 3,313,000 tons. this decrease 991,000 tons represented 
food, drink, and tobacco, 1,732,000 tons raw materials and 668,000 tons manu- 
factured articles. 

“Heavy coal shipments cause exports bulk larger quantity than 
imports. Excluding coal, coke, etc., which during the first four months 
1920 were 552,000 tons, 4.4 per cent. less than the corresponding period 
1919, and were only about per cent. the total for the first four months 
1913, the quantity British goods exported the four months April, 1920, 
was 1,377,000 tons more than 1919. far the greater proportion this 
appears have been manufactured goods, more particularly iron and steel 
and manufactures thereof. Compared with seven years ago the tonnage 
British exports other than coal, coke, showed decline practically 
1,484,000 tons, almost entirely distributed among manufactured articles. 

“As exports foreign and colonial goods, noteworthy that the ton- 
nage for the past four months was per cent. larger than the corresponding 
1919, but slightly below the total calculated for the first three months 
1913. 
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“Taking the combined exports British, foreign and colonial goods, the 
quantity commodities other than coal, coke, etc., has this year been about 
4,126,000 tons, which 1,627,000 tons, per cent. more than 1919, and 
1,499,000 tons, per cent. less than 1913. 


CHASE NATIONAL APPOINTS NEW OFFICERS 


the meeting the Board Directors the Chase National Bank 
New York, May 12, four new Assistant Cashiers, namely Andrew Camp- 
bell, William Moorehead, Charles Shepardson and Ernest Love, were 
appointed. 

Mr. Campbell came the Bank May, 1901, messenger. His ap- 
pointment officer came just two days before had completed nineteen 
years the service the Bank. After serving “runner” for some time 
went the Note Teller’s department, from there the Receiving Teller’s 
partment and then the Transit. entered the Credit Department filing 
clerk and advanced steadily the position assistant credit 
twelve years the Credit was made assistant the officers June, 

Mr. Moorhead came the Bank February 23, 1904. entered the Bank 
messenger and worked through the various departments the position 
Note Teller. June, 1919, was made acting assistant chief clerk. 

Mr. Shepardson became associated with the Bank June, 1917, going into 
the Credit Department. Previous that was employed the Night and Day 
Bank New York City, where was one the tellers. resigned this 
position with the Wirebounds Corporation Chicago, where had gen- 
eral experience salesman. was with that organization when left 
enter the service the General Electric Company Schenectady, 
was with the General Electric for five years and when resigned come 
the Chase National Bank was the General Electric’s senior traveling auditor.. 

Mr. Ernest Love was born Hamilton, Va., and was graduated from 
the Georgetown Law School. entered the employ the American 
tional Bank Washington, C., 1906 file clerk. When left that 
institution come New York 1917, was assistant cashier there. 


GEORGE REED JOINS STAFF WILSON, INC. 


Edwin Bird Wilson, Inc., New York City and Chicago, announces that 
George Reed, who has been for number years Manager Rand Mc- 
Nally Bankers Directory, Blue Book, has joined the Wilson organization and will 
take charge the Chicago office and territory the Middle West. 

Mr. Reed’s first banking experience was with the Bank Mellon and 
Sons, now the Mellon National Bank Pittsburgh. left the Mellon Bank 
become Assistant Secretary the Colonial Trust Company Pittsburgh, and 
the time the merger the Colonial Trust Company, The Columbia Ne- 
tional Bank, and the Germania Savings Bank, now the Citizens’ Savings Bank. 
Mr. Reed was made Advertising Manager the allied institutions, which 
position remained until accepted offer from Rand McNally Com- 
pany handle their Blue Book. 

Mr. Reed comes Edwin Bird Wilson, with large acquaintance 
among the bankers the United States and with broad training financial 
advertising, which the company 
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About ten years ago Mr. Reed and Mr, Wilson, president the company, 
were connected with banking institutions Pittsburgh, whose buildings almost 
adjoined. Together they organized the Bankers Ad. Association, Pittsburgh, 
which now known the Bankers’ Club. Both them are graduates 
Princeton University, having attended that institution the same time. 


EUROPE’S WAR PROBLEMS AND LABOR 


The Bankers Trust Company New York has just issued pamphlet 
“Europe’s War Problems and Labor,” Fred Kent, Vice-President charge 
the Foreign Department the Bankers Trust Company. Mr. Kent was 
Director Foreign Exchange for the Fedreal Reserve Board during the War 
and has just returned from ten months Europe during which time has 
been studying financial problems with the Reparation Commission. has out- 
lined this study the plan that now developing which the neutral na- 
tions, the Allies and the United States are expecting advance credits, food 
and raw materials the Central Empires, and undertake program for the 
reconstruction devastated France. “Merely shipping food countries where 
industries are lying idle through lack raw materials,” says Mr. Kent, “accom- 
plishes nothing except delay the time when the real problem must met. 
The organization which hoped may made effective among the lending 
mations should have tremendous power for good guiding the whole situation, 
and will position extend help not only Austria, Poland and other 
surrounding countries, but later Germany well.” 

discussing the labor problems Europe, Mr. Kent says: 

“The professional agitator probably the moment the worst enemy the 
world has, and the rights all individuals, labor and capital alike, demand that 
suppressed when his teachings are those dishonesty and discord. The 
which misguided labor has done the world since the armistice im- 
possible estimate. The waste the world from strikes and sabotage since the 
armistice, which has hurt labor more than capital, undoubtedly nearly 
great the war waste would have been during the same period.” 


PROSPERITY FOR GREAT BRITAIN PREDICTED 


Shortis, vice-president the Guaranty Trust Company, New 
York City, recently returning from England, where, during the past year 
has been financial adviser the Interallied Rhineland High Commission, 
made the following statement, upon his arrival, concerning business and 
financial conditions Great Britain: 

“It true that she has spent connection with the war, from the Ist 
August, 1914, the Ist May, 1920, the vast sum or, 
par exchange $53,460,000,000, but should remembered point 
extreme importance that this stupendous amount more than 
($19,440,000,000), that say, more than one-third the total has been raised 
during the war revenue, leaving balance outstanding approximately £7,000,- 
000,000 ($34,020,000,000). The latter figure includes advances the Allies, 
well the British Dominions, approximately £1,850,000,000 ($8,991,000,000). 
difficult state what amount the latter sum will eventually 


recovered but assessing for the purpose ($4,860,000,- 
000) there would remain amount outstanding connection with the war 
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£6,000,000,000 ($29,160,000,000), only one and the amount that has 
already been raised revenue during the last four years. 


“It possible that the revenue raised during the last four years may exceed 


the amount which possible means equivalent taxation the future, but 
the same time there should very drastic reduction Government 
expenditure compensate for any loss revenue raised thereby. 

“Considering the extent her expenditure the war, the financial position 
Great Britain decidedly favorable. gratifying know that she 
not only balancing her budget satisfactory manner, but has, moreover, 
considerable surplus hand which should provide sinking fund sufficient 
redeem the entire outstanding debt within reasonable time. 

“Taking the situation general, the position Great Britain cannot 
regarded unfavorable, although the fact that sterling expressed United 
States currency shows depreciation more than per cent. may taken 
indication that the credit Great Britain severely impaired. But people 
who are well acquainted with the actual economic position, and the reasons for 
the present level exchange, are, course, aware the cause. not 
that Great Britain not prepared pay its debt the United States, for 
possesses plenty assets, but does not, unfortunately, possess any tangible 
assets which can removed from Great Britain the United States. is, 
therefore, necessary wait until such time she can export render services 
sufficient quantities produce trade balance her favor. 

“The war has made the United States great creditor country Europe 
that she must now give her debtors opportunity pay her the only means 
possible them. This can achieved only exporting goods and rendering 
services. For this purpose, not necessary for export the 
United States alone, but she must export all other countries, and 
particular, countries that the United States purchases from. For instance, 
means European countries exporting the East excess her imports 
from the East, and the same time excess American imports from 
the East over her exports the same direction, the balance indebtedness 
Europe the United States could eventually liquidated. 

“For the purpose adjusting the trade balance, does not matter whether 
Great Britain, Germany, France and Italy export larger quantities one than 
the other, the balance trade the latter countries all favor Great 
Britain, and these exports will relatively the same time, not only adjust the 
trade balance between Great Britain and the United States, but they will bring 
about adjustment between those countries and Great Britain.” 


JAMES ALEXANDER HONORED 


James Alexander, president the National Bank Commerce New 
York, has been notified that King Victor Emmanuel III has conferred upon him 
the Cross Chevalier the Crown Italy recognition services rendered 
Italy connection with her finances during the war. 

This decoration the third received Mr. Alexander from foreign gov- 
ernments recognition his fiancial services during the World War period. 
January 1919 was made France Chevalier the Legion Honor and 
last April was created Knight Commander the Order Leopold 
King Albert Belgium. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits the associated banks reported 
the New York Clearing House for the week ending June 28, 1919 and July 1920: 


Members Federal 
Reserve 


Bank New York, 


Bank the Manhattan 


Mechanics’ Metals Nat. 


Chemical National Bank 
Atlantic National Bank. 


Nat. Butchers Drovers Bk. 
American Exchange Nat. Bk... 
National Bank Commerce.. 


Chatham Phenix Nat. Bk.... 


Hanover National Bank 
Metropolitan Bank 
Corn Exchange Bank 


Importers Traders Nat. Bk.. 
National Park Bank 


Irving National Bank 

County Nat. Bank 
Continental Bank 

Chase National Bank 
Fifth Avenue Bank 


Seaboard National 
Liberty National Bank 

Coal Iron Nat. 

Union Exchange Nat. Bank.. 
Nassau Nat. Bank, Bklyn 


Columbia Bank 


State Banks 
Not Members Federal 
Reserve Bank 


Bowery Bank...... 


Legal Net 


Discounts 
Average 
1919 


$53,210,000 
64,033,000 
158,211,000 
32,677,000 
524,352,000 


84,860,000 
19,171,000 
4,095,000 
131,097,000 
381,351,000 


17,870,000 
110,704,000 
132,720,000 

55,106,000 
130,369,000 


41,501,000 
206,630,000 
8,076,000 
20,185,000 
310,809,000 


123,841,000 
12,621,000 
7,321,000 
336,699,000 
22,449,000 


8,241,000 
8,417,000 
14,926,000 
14,328,000 
8,841,000 


51,351,000 
74,405,000 
22,858,000 
16,882,000 
16,200,000 


16,041,000 


16,734,000 
5,842,000 
50,719,000 


Discounts 
Average 
1920 


$52,113,000 
142,894,000 
202,391,000 

58,599,000 
581,558,000 


160,639,000 
21,080,000 
4,849,000 
128,013,000 
329,718,000 


25,074,000 
123,277,000 
125,891,000 

33,718,000 
148,826,000 


36,941,000 
210,219,000 
11,865,000 
23,391,000 
328,433,000 


198,971,000 
14,494,000 
8,166,000 
372,891,000 
19,730,000 


7,366,000 
8,991,000 
20,498,000 
15,711,000 
15,055,000 


50,178,000 
89,371,000 
21,358,000 
19,413,000 
17,757,000 


23,585,000 


19,112,000 
5,419,000 
66,688,000 


Deposits 
1919 


$35,618,000 
153,971,000 

23,929,000 
643,146,000 


66,260,000 
17,223,000 
4,017,000 
102,876,000 
283,249,000 


18,600,000 
102,612,000 
126,911,000 

25,828,000 
128,570,000 


23,956,000 
168,403,000 
8,456,000 
16,741,000 
146,216,000 


111,322,000 
12,317,000 
6,340,000 
293,606,000 
17,817,000 


7,203,000 
8,015,000 
14,512,000 
13,437,000 
8,004,000 


45,488,000 
57,265,000 
12,569,000 
18,925,000 
11,683,000 


15,718,000 


17,348,000 
5,115,000 
48,402,000 


Legal Net 
Deposits 
Average 

1920 


$36,954,000 
115,530,000 
157,801,000 

57,129,000 
680,141,000 


115,814,000 
18,184,000 
3,762,000 
104,476,000 
269,814,000 


23,822,000 
120,246,000 
129,352,000 

37,236,000 
160,380,000 


28,147,000 
166,071,000 
12,183,000 
18,374,000 
181,642,000 


191,049,000 
14,191,000 
6,219,000 
307,143,000 
20,012,000 


7,395,000 
8,961,000 
21,150,000 
15,264 009 
13,609,000 


46,300,000 
82,028,000 
16,770,000 
19,869,000 
14,917,000 


22,534,000 


19,686,000 
5,231,000 
67,277,000 
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National City Bank........... 
First National Bank........... 
Commercial Exchange 
Commonwealth Bank......... 
Lincoln National Bank........ 
Garfield National Bank....... 
Fifth National Bank.......... 


